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Supreme Court 

Appellate Division. First Department 


James O’Neill, 

Plaintiff-Respondent, 

against 

General Film Company, 

Defendant- Appellant. 


Statement Under Rule 41 

This action was commenced on the 18th day of 
November, 1912, by the service of the summons 
and complaint upon the defendant herein. 

The plaintiff appeared by Dittenhoefer, Gerber 
& James, his attorneys. The defendant appeared 
by Nathan Burkan, its attorney. 

Issue was joined by service o*f the answer of the 
defendant on the 7th day of December, 1912. 

The names of the parties are given in full above 
and there has been no change of parties or attor- 
neys pending this action. 
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Notice of Appeal to Appellate Divi- 
sion 

SUPREME COURT 
New York County 


James O’Neill, 

Plaintiff, 

against 

General Film Company, 

Defendant. 


Sirs : 

Please Take Notice that the defendant above- 
named hereby appeals to the Appellate Division 
of the Supreme Court in and for the First Depart- 
ment from the interlocutory judgment of this 
court entered in the oflice of the Clerk of the 
County of New York on the 26th day of April 
1915, and from each and every part of said judg- 
ment as well as from the whole thereof. 

Dated, May 11th, 1915. 

NATHAN BUR KAN, 

Attorney for Defendant, 

.1 65 Broadway, 

Borough of Manhattan, 
New York City. 

To: 

William F. Schneider, Esq., 

Clerk of the County of New York. 
Dittenlioefer, Gerber & James, Esq., 

Attorneys for Plaintiff, 

96 Broadway, 

New York City. 
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Summons 

NEW YORK SUPREME COURT 
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County of New York 


' James O’Neill, 

Plaintiff, 

against 

General Film Company, 

Defendant. 


Trial desired 
in New York 
County. 

Summons. 
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To the above named defendant : 

You are hereby summoned to answer the com- 
plaint in this action, and to serve a copy of your 
answer on the plaintiff’s attorney within twenty 
days after the service of this summons, exclusive 
of the day of service; and in case of your failure 
to appear, or answer, judgment will be taken 
against you by default, for the relief demanded in 
the complaint. 

Dated, New York, November 18th, 1912. 

9 

DITTFjNIIOEFER, GERBER & JAMES, 
Plaintiffs’ Attorneys 
Office and Post Office Address, 

No. 96 Broadway, 

Borough of Manhattan, 

New York City. 
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Bill of Complaint 

NEW YORK SUPREME COURT 
County of New York 


James O’Neill, 

Plaintiff, 

against 

General Film Company, 

Defendant. 


11 - 


The plaintiff, complaining of the defendant al- 
leges: 

I. That he is an actor by profession, having 
been engaged in that business more than forty 
years, and that he is the owner of a certain 
dramatic composition known as “Monte Cristo,” 
which said dramatic composition was originally 
composed and written in the English language 
by Charles Fechter and Arthur LeClercq. 

II. That the defendant, General Film Company 
12 is a corporation duly organized and existing 

under the laws of the state of Maine, having an 
office for the transaction of business at No. 200 
Fifth Avenue in the Borough of Manhattan, City 
of New York, and is engaged among other things, 
in the business of renting and distributing films 
for motion pictures, and among other motion 
picture films, that it has and is distributing a 
motion picture film entitled “Monte Cristo”. 


III. That in the year 1870-1871, the said 
Charles Fechter was employed by one, Arthur 
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Cheney, as a leading actor and , sa |q 

Globe Theatre in Boston, and win . ' 

Charles Fechter was so employee 1 by t e ^ 
Arthur Cheney, the said Charles B eehter , assisted 
by the said Arthur LeClercq at the ieq • 
and for a consideration paid by sald ^ ien y 
him, adapted and arranged for said Cheney the 
said drama “Monte CAistcd i^a ^ 

Alexander Dumas, entitled , 

Cristo”, for dramatic production upon the o’ 
and the said play was, thereafter piocucet 14 

Globe Theatre in Boston, and m otlier t . y ’ 
with great success. That the said at- dp '&i 
came known as the “Fechter Version of Monte 
Cristo,” and was the sole property ot the said 

Arthur Cheney. 

IV. Upon information and belief plaintiff al- 
leges that the said Arthur Cheney never published 
the said adaptation, nor were any copies of the 
same ever sold or offered foi sa e, nor 

said adaptation ever copyrighted um ei > c * 
of the United States, or of any other country, no 
was the same ever dedicated to the pu > ic, u - ^ 
said adaptation remained in manuscript torm. 

V. That thereafter and on or about the 31st day 
of August, 1887, the said Arthur Cheney sold, as- 
signed, transferred and set over to one, Jo m k c 
son, the said manuscript of the said drama ic 
composition "Monte Cristo ”, and delivered the 
said! manuscript to said Stetson, and the said 
John Stetson then became the sole and exclusive 

i i i n ib ~ nrndnco 


same. 
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Bill of Complaint 

VI. That tlic said John Stetson never publish- 
ed said manuscript, or offered copies of the same 
for sale, and did not in any way dedicate the 
same to the public, or make any form of dedica- 
tion, neither was the said adaptation ever copy- 
righted under the laws of the I'nited States, or of 
anv other country, and the said play remained 
in manuscript form. 

VII. That thereafter, and on or about the 15tli 
dav of June, 1885, the said John Stetson duly 
sold, transferred, assigned and set over to the 
plaintiff, the manuscript of the said play, “Monte 
Cristo” and all his right, title and interest in the 
same, and delivered the said manuscript to plain- 
tiff, and plaintiff then became and still is the sole 
and exclusive owner ot the said play “Monte 
Cristo”, and of the right to produce the same, 
and to license others to produce the same. 

vxrr. That the plaintiff never published the 
said play, or sold or offered for sale copies of the 
same, nor did he in any manner dedicate the same 
to the public, nor did he copyright the said play 
ulK l er the laws of the United States or any other 
country. That the sa i < 1 play never became public 
property and has always been kept in manuscript 
form. 

IX. That the said play “Monte Cristo” has 
been produced almost continuously since it was 
first written by the said Charles Fechter and 
Arthur LeOlercq, and the plaintiff has played 
the part of Edmund Dantes which is the principal 
role in said play, almost continuously since the 
year I88J, and has appeared in the said role of 
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Edmund Dantes in the said play for more than 
five thousand times, and the said play has always 
been a great artistic and financial success and is 
of great value. 

X. That the defendant, General Film Company, 
carries on business and has an ollice for the trans- 
action of business in the Borough of Manhattan, 
City of New York, and has distributed and caused 
to he produced upon the stage, pictures, which 
are commonly called “motion pictures”, repre- 
senting the different characters in action, so as to 20 
tell the story of said play “Monte Cristo,” as 
produced by plaintiff upon the stage. The re- 
presentation is given upon a stage, and the mov- 
ing picture shows all the character, scenes and 
incidents, as are produced by the plaintiff, and 
tells the story as told by the play owned by plain- 
tiff as aforesaid. That the defendant, for con- 
sideration, distributes films among the proprie- 
tors of moving picture houses, to give performan- 
ces and stage representations of the scenes, char- 
acters and incidents of said play, advertising and 
announcing, or causing the advertisement and 
announcement of this fact, and deriving a large “ ' 
revenue from such productions. That the most of 
said productions given by persons to whom the 
defendant distributes and rents the said films, 
and who are licensed by the defendant to give 
motion picture productions from the said film, 
are of a cheap order, in theatres and places of ex- 
hibitions, charging not more than from five to 
twenty-five cents admission, and tne defendant 
has distributed, and is threatening to continue 
to distribute, films of the said play among the 


22 


Bill ol 


('oinplaint 


8 , tlirou8 ll ° 

owners of moving 'J^ughout the ^ 

country, and especxa y or k, * liel ' e lx 

County and State <>f 1 i„„ ore „,^pn 


,ut t' ie 

c»y> 


County 'and State of New ^ 8reg iveft - 

picture exhibitions ot .1 the aclve* ell t 

widely advertised, or cans 


23 


widely advei'tised, 01 c ‘ ' y, give 
to be issued of their intention 

ations of said play. r. •trilmt^f d 

XI. That the said P ictl "? S intitf i3 t |)ilt 

defendant were mode, as l> a Co»P®“f„’ se op e 
believes, by the Sehg 

the plaintiff never gave it or ,] 


the 


>ntt 


the plaintiff never gave rm it or 

(Company any right, licell& ’ ictur eS, 1,01 o0 se 
to manufacture the said 1 lice nse, 

plaintiff never give any ]1 r> C^ eI1 dan r0 . 
authority or permission ® a 

tribute the said motion l )lC g 0 f 

prietors of moving pictnio 1 ^ r f o ri» ftIlC !j, 0 iii 

XII. That the motion n ^!,\ ve re ffpoV' 
e said play ‘‘.^ onte d “ by 

“on picture hlxiis ma • , j y tho ^ 0 

ecLpany.onddist^d^ CO , 
ie Delancey Street I (>ct ober, , 
New York on the 14 day 0 tfae City d ** 
the Lincoln Square Tl 1( ‘a 1 c be r, l91 '’ a iid tl ‘ 6 
York, on. the 25 day of <>oW ^ fo* ^ so- 
other theatres in the Oity °_ . jn tb® ojj tb e 

chai-acters, scenes and i n0lt ( pieiiti® 11 ' jd 

tiou picture performance al ®^ g j rl the s 

characters, scenes and incn p 1 ^ 

owned hv the plaintiff as ‘ a . , man 1 ' 3 t pe 

, f iie said > n d 11 

XIII. That the v»'oo of ^ 

“Monte Cristo”, owned by o .j ve per f0 
value of the exclusive right 


the 
motion 
scope 
fit the 
New Y 
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Bill of Complaint 25 

thereof, so owned and possessed by the plaintiff, 
consists not only in the right to give dramatic 
performances of the same, and to license others to 
give dramatic performances of said play, but also 
in the right to give exhibitions of the said drama- 
tic compositions in motion picture performances, 
for exhibition in motion picture theatres and the 
plaintiff has contracted with the Famous 
Players Motion Picture Company, manufacturers 
of motion picture films, for the giving of exhibi- 
tions of the said Fechter version of the said play, 9( . 
'under the title of “Monte Cristo”, in motion " * 
picture theatres. 

XIV. That plaintiff lias engaged a company of 
actors and actresses, who in costume and witli 
the aid of scenery, have given performances of 
the said play “Monte Cristo”, before a high- 
speed camera, and positive films have been pre- 
pared by the said Famous Players Motion Picture 
Company, under their aforesaid contract with 
the plaintiff, and the plaintiff intends to cause to 
be given exhibitions of his said play “Monte 
Cristo” in motion picture theatres, with the aid 
of tire said positive film, and performances so 
given by him and his company as aforesaid are 
to he advertised and announced under the said 
title of “Monte Cristo.” 

XV. That any infringement or encroachment 
upon or violation of the said exclusive right of 
the plaintiff to exhibit and perform the said play 
“Monte Cristo” in motion picture theatres, will 
cause the plaintiff irreparaible loss and injury, 
which cannot be estimated or fixed in any action 
at law, nor can the damages be accurately ascer- 
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mu of comply ^ 

tained and determined, and ««' ‘^ otlon 
said play of the ?'»>*?-£. „r eons^' 
theatres, without hw , ]itif[ |,is n# sM e, 

irreparably injure 111 1 . i av upon . t u re 

due’ and represent the 

because if the play ™ P el , the right ox tlie 
theatres by persons wi 1 ^ des ^ eS eut 

ity from the plaintiff, x seS to r(1 

exclusive right which he P ®* 9 
and perform in the sau 1 ) • prot eC \. 

29 XVI. That the only 1® SS ^ e n- 

of the plaintiff from such 11 . g t]ie x^^ 

jury with regard to the , P f J f injunction 

tion of this court by wa> in ‘ aD ner, tps ,j iea .tr eS 
the defendant from m m • . 0 . pictm c p 0 rt" 

among the proprietors 0 ^ ese nting» ° r P flJl d in ' 
motion picture hhns I(> 1 ; s cenes 

ing to represent the e Crist®’ • t 

cidents of his said plnv • judo 111 

.Wherefore : The plaintiff f rd 11 pl 

(1) That the defendant ^ ,, e pro * 1 ’ tion 

dueing, exhibiting or " ting for P[° atr e ° r 

30 exhibited, and from <hstn ^ th 0 r 

and exhibition on the stag* . pjetut® l aC e^ eS ' 
place of amusement, any 1110 y 0 f t* u , c 0 loi'' 
taining in whole or in P‘ u lV s hnul a f et ^*s 
incidents, plot or story, oi <u • plaint 1 (( -^ 0 pi e 

aihle imitation or adaptation 0 irinS ition 01 ,> of 

dramatization or dramatic c ;°f 4 ,j on te ^ llS 
Cristo” under the title ot^ ^ 

under any title whatsoever full ^ 

(2) That the defendant ^ n< ^ e y S a 11(1 pI ° 
account to the plaintiff of a 11 - 
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Bill of Complaint 

derived by it from, or by reason of any perform- 
ance given by it, or by any other person, of the 
said play or dramatic composition “Monte 
Cristo”, and for damages and for such other and 
further relief as to the court may seem just, to- 
gether with the costs and disbursements of this 
action. 

DITTENHOEFER, GERBER & JAMES, 
Attorneys for Plaintiff, 

Office & P. 0. Address, 

No. 96 Broadway, 
Borough of Manhattan, 
New Yoiik City. 


State of Connecticut, 
County of New London, 



Jams O’Neill, being duly sworn, deposes 
and says: That he is the plaintiff in the above 

entitled action; that he has read the loregoing 
complaint and knows the contents thereof, and 
that the same is true of his own knowledge, ex- 
cept as to matters therein stated to be alleged on 
information and belief, and as to those matters 
he believes to be true. 

JAMES O’NEILL. 


Sworn to before me this 15th 
day of November, 1912. 
James R. May, 

Notary Public, 
(Notarial seal). 
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State of Connecticut, ) 

County of New London, j s> 

Court of Common Pleas,) _f the C° l " 

L William B. Coif, A | ssist ^ ^ said C ^f 
of Common pleas, wltl ' in ‘ (>cor d, and keep jg , 

the seal thereof, and of . , £ 0 vuity> 

sions of Notaries Public _ jjgq., wl' 0 ^ pis 
by certify that James • ‘ ‘j’ } nS trum e11 ' ^ 

is subscribed to the ‘ <|ay „f J»»” t>ry 

5 official capacity was on 0 , v is a ^ 

191 1, ever since has been, ■ a « . fl ga id 1° 

Public within and for, and i < s fall P ^ 

duly commissioned and StutU ^ g for 

<i »' 1 


5 official capacity was on , now i 9 .jLiity 

1911, ever since has been, ■ an » in sailer 
Public within and for, and i « ^ hayin g full IP ^ 

duly commissioned and s "°' Sta-t e » f 0 r 

and authority, by the laws &#&*** W 

the acknowledgment of i ( ( ^ ’ gjtuate J e d 

lands, tenants and hereditainen^ be rec* 
necticut, or other instrunu.u * a ] s o to 0 ut 
therein, and certify to tbo S ' * 1 j dep° s 1 , fl t fu^ 
ter oaths, to take affidavi s ^jjeroof > 
of Court; and to give ceiti Ita ^ pe gi'^’ tih e 
faith and credit may and oug tbe ^ t o 
official acts and attestation , ^ purP 0 ' pure! 

dG to the instrument hereto aIir 0 fficial sl ” r jtiu^’ 
be his I believe to be his g elllU , pig bu 11 ^ . ^fed' 
that I am well acquainted " ecU ted, aC |, ie ]a"' s 
and that said instrument IS ( ' .ffing t0 

ged and duly authenticated a ge tiu/ 

of this State. , pereuu^ poU' 

In Testimony Whereof? kl . (j 0 ui't ^ 
and and affixed the seal of sui ' 

>n, in said Com’*" 

- NT'— 


this 


0 r sairt C<>» 

■ ° r< “ amte, <> n 

. in saidl County and * ‘ 

Nov “ m A - 

al) 


16 th M 


U CO^’u 

■**&£*** 
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Answer 

SUPREME COURT 
New York County 


James O’Neill, 

Plaintiff, 

against 

General Film Company, 

Defendant. 
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The defendant answering the complaint, 
through Nathan Burkan, its attorney, alleges on 
information and belief : 

I. It denies each and every allegation in para- 
graph “I” of the complaint contained, except that 
it denies any knowledge or information sufficient 
to form a belief as to the allegation in said para- 
graph contained that the plaintiff is an actor hav- 
ing been engaged in that business for more than 
forty years. 

II. It denies each and very allegation in paia- gc) 
graph “III” of the complaint contained, except 
that it denies any knowledge or information suffi- 
cient to form a belief as to the allegation that 
Charles Fechter was in year 1870-1871 employed 

by one Arthur Cheney as an actor and director of 
the Globe Theatre in Boston. 

TIL It denies each and every allegation in para- 
graph “IV,” “VI” and “VIII” of the complaint 
contained, except that it denies any knowledge or 
information sufficient to form a belief as to the al- 


lef™ 

in 


Answer 


gations that the said , aU ^ U to^as aeveI “ r *of 
said paragraphs refer ed £ states * 
:od under the law ot tue 
any other coun f,,,r 


• „ nr play 
, alleged a*'P tot '"L eopJ; 
Jn!d to waS of 

_ omiu paragraphs rel 

righted under ^ u ' 

O 


COUn “' y ' . , a |lega«»» i0 P “ r “' 

IV. It denies each and eV(>1 - 

graph “V” and “VII.’ or 

V. It denies any k“"'' ‘ an y o( * 16 , 
sufficient to form a belief * ^ ^ c0 mP la D n t i,at 

tions in paragraph - the a lleg a .,r eI1 by 

tained, except that it demes " ^ ,, tte 

41 said play “Monte CrlS ^\ rth ur Lede^' 

said Charles Fechter ant * 1X1 Lpt 

VI. It denies each and cyejy con tai» e(1 ’ V gi ' 
graph “X” of the con ! ,, !‘ (lan t carries gl . 
that it admits that the de <’ gaC tion 
ness and has an office foi C»ty 
ness in the Borough 0 


York. 

VIJL 


It denies 

paragraph 

a-' 


■ n 

,. v alleg atl lipt 

«•<* ri; ye „f the c0,n 

“XI” and 


contained. r a lleg ad °? e %- 

42 VIII. It denies each an< '^ ]a int ro* talIie ’ 

4^ u (i vnr^ nf the com 

paragraph “XI II 01 111 

cept that it de: 

suffice''" ‘ 


in 


denies any kno'^ V 

sufficient to form a belief «*> the F*> a ^ib 1 ' 

the plaintiff has contractec 

tion Picture C'^' 
tions of st 

t,r +l._ 


to 


in the 


IX. It 


mre Company f° r t g "id P lay ’ 
said Fechter version 
complaint. 


or ^’C- 

.. denies any of ^ 

sufficient to form a belief aS ,, Q coO'P 
tions in paragraph “XlM 0 
tained. 
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X. It denies each and every allegation in para- 
graph “XV” and “XVI” of the complaint con- 
tained. 


For a First Defense, the Defendant 
upon Information and Belief: 


Alleges 


XL That the novel entitled “The Count of 
Monte Cristo” referred to in the. complaint, was 
written in the French language by Alexander Du- 
mas, tiie well-known French author, in or about 
the year 1844, and was first published in or about 44 
the year 1845. The said novel has long been in 
the public domain and public property. That trans- 
lations of said novel were made into the English 
and many other languages, and English and oJiei 
translations of said novel were published and were 
in the public domain and public property before 
the year 1870, and other English translations of 
said novel have been published since 1870, and 
have long been and were public property prior to 
the acts of the defendant complained of in the 
complaint. 

XII. That in or about the year 1848, the said 45 
Alexander Dumas dramatized his said novel un- 
der the title “Monte Cristo” and publicly pro- 
duced said dramatization upon the stage under 
said title “Monte Cristo” and published the same 
under said title prior to the year 1870, and said 
dramatization was in the public domain and public 
property prior to the year 1870. 

XIII. That since the publication of said novel 
many dramatizations of the same have been made 
in the English and other languages, which dram- 
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atizations have be* •*£ 

stage under the title ^ | an d wllic l 
been published under s<u< de f en dant co^P^c 
fore the alleged acts o t] , e public ^ 

of in the complaint fel , re public P r °P- 'prop' 
and became and were and . ■ 1 pflbU 

some of which dramatic ons 
erty prior to the year • degflrib ed j^to 
XIV. That the dramatic , Monte d 


and became and were ana a w poW* ‘ 

some of which dramatist miis 

erty prior to the year • degcrib ed 
XIV. That the dramatized > a 

complaint as the Fechter vjJ,. !eS Fee W ^ 
47 was not the original woik t ^ c0 mP ‘ 

7 Arthur Leclercq, mention^ UeV aiu d y 
adapted by said Charles nge d o r at ‘Led ° r 
LeClercq, nor prepared, a ‘° nte d, pfc 

was not originally create' , ga jj alle " 1]V asi^ 
them from original souict-, . p a, ‘* Lins' aeb ’ 


dramatic incidents, see • > , & tionS a '. flJ1 d S&1 . 
pliere of the said nove , 1( don 1 ® 111 , r iatt el 

nations winch were in the P"“, e »p » ’ t „- 

alleged Fechter vers 1 ®” v „ nsla ti 0 ns a»‘ ^ 
contained in said novel, 1 liberty l' , 

48 nations which anyone " aS c iin d >' eG 

XV. The defendant _ reita a e^ 0 f t t]jlS 
each and every allegat 1 ^ 11 g am e P a 
swer contained, and ma^ s 
its First Defense. 

For a Second Defense, TItr ' 
upon 

XVT. 


pI3FENP AlJ ' r ( 

UPON INFOBMAT r<) - p xOU 

XVT. That the alleged coiuP la 

“Monte Cristo” referred 


of 
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the Fechter version, was for many years prior to 
the making of the motion pictures complained of, 
abandoned and dedicated to the public, and the 
same now is in the public domain by virtue of the 
following facts: 

(a) That the plaintiff and his alleged predeces- 
sors in title of the said alleged version, for the pur- 
pose of advertising public performances of said al- 
leged version, printed, published and widely cir- 
culated and displayed in show windows, on bill- 
boards and other public places in various parts of gp 
the United States, theatrical posters and prints 
depicting all the important scenes and incidents 
claimed by the plaintiff and his predecessors in 
title to be peculiar to said version. 

(b) That for over thirty years, theatrical com- 
panies have given public representation of said 
alleged version without leave, license or permis- 
sion of the plaintiff and his predecessors in title, 
and the plaintiff and his predecessors in title with 
full knowledge of such representations made no 
protest, but knowingly permitted and acquiesced 

in said public representations, and that said com- ^ 
panies so represented said alleged version, printed 
published and circulated and displayed in public 
places in various parts of the United States, 
theatrical posters and prints depicting all the im- 
portant scenes and incidents of the said alleged 
version, without leave or license of the plaintiff 
and his predecessors in title, and plaintiff and his 
predecessors, in title made no protest, but know- 
ingly permitted and acquiesced in such acts. 

(c) That various theatrical companies through- 
out the United States have for over thirty years 
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of 


•• us version® " 

given public performances of ^ the P 0 ^ 

the said novel “Monte Cns , Jice s F 

l»w of advertising said t* and f 

printed, published, circulate* . ‘ ^ rjj,jtetl f ’ 
vertised in various parts o , ie _. the P 11 


theatrical posters and prints c Iei ^ a jj e g e d 
cipal scenes and incidents o. b * g preclece* 


■ssors 


in 
guel* 


sion claimed by the plaintiff alU ‘ , e( | eC essoi s 
in title, and the plaintiff an< ^ u j e seed i' 1 sl - ( j 
title, knowingly permitted a ^ V g^|ishi£ V ** 
printing, publishing nnd 
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(d) That for over twenty y ealS 


c 
the 


lithog^P 1 '^ 
_f prm 41 . 
ot P B ddJ®' 


ornpanies engaged in the l)lKS "^ b ] is hed 
theatrical posters have printed, 1 d epf" 
played, and have sold theatl .^ cl ents P eC fj the 
the principal scenes and distributed 

plaintiff’s alleged version, ‘ age d i J1 tlie j 0 ris 
same for theatrical companies ^. nng 0 f ^| lG pro- 

itl e i 


same ror uieairicai ^ tations UL 

ness of giving public represen ‘ , w jthoot 


of Dumas’ novel “Monte C 1 * S ^°l t ] e eess° rS 
test of the plaintiff and bis P 1 ^ glK -h act s - 

d re& 


in 
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ti 


liege® 

0' 


and they knowingly acquiesce' ^ 

XVII. The defendant reite f ^ial o f ^0 
each and every allegation an ( p a r 

swer contained, and makes lC 


its Second Defense. 

For a Third Defense, this 




Pbfend a 


M^ e 
]]eg eS 


UT r 

codlfAvi 


XVTTT. The defendant rei ( U , ra phs 
each and every allegation in F 1 ' a j {e s th e 
of this answer contained an' 

Part of this, its Third Defence. 
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XIX. That the defendant has heretofore leased 
to exhibitors of motion picture films, certain films 
owned by the Selig Polyscope Company, entitled 
“ Alexander Dumas’s masterpiece Monte Cristo, a 
photo-play in three reels.’’ 

That the said “photo-play” so-called, consists 
entirely of a series of pictures which are shown 
upon a screen. There are no spoken words and 
with the exception of a few explanatory words 
that are thrown upon the preceding screen, or fol- 
lowing some of the pictures there is no text what- 
ever. 56 

That in making these pictures, subjects of a 
spectacular or sensational character and scenes 
are selected in which the appearance, position and 
arrangement of the persons and objects shown in- 
dicate without language what transpires. 

That the said motion pictures made by said 
Selig Polyscope Company represent such spectac- 
ular and sensational scenes as were described in 
or suggested by said novel and the translations 
and dramatizations of the said novel which were 
at the time of the making of said pictures public 
property. „ 

That all the matter, scenery, characters, cos- 
tumes and incidents used in making and repre- 
sented in said motion pictures were such as were 
contained or described in said novel, translations, 
dramatizations, versions, posters, and prints 
which were and are in the public domain. 

XX. That the general plan of said motion pic- 
tures made by said Selig Polyscope Company dif- 
fers materially from the said alleged Fechter ver- 
sion, and that there are no similarities between 
said motion pictures and said Fechter version, ex- 
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were tak fn 

cepting in respect to such fe » tuie f o ® sa id a ° v ® g 
from common sources, to wit. ^ p0S te 

translations, dramatizations, v - joinain- 

and prints which were in t ie l )l ; U (lgn ier ^ 

Wherefore, the defendant (k>I "“ nt S 
dismissing the complaint witi co 

NATHAN BUBKA^ 

Attorney ^ 

New i° u 

State of New York, ^ jss: 

City and County of New ^ 01 •; dep°. 

Jacques A. Berst, beins p d ^ e nt of k ‘ e ^ 
and says : That he is the ^ hag r ead ; 
tiff in the within action; tl « con tents e pt 

going answer and knows i nl0 wledP e A 0 n 
that the same is true to his ow ^ ^ alf^ pe 
as to the matters therein s a c ^ose tD s 
information and belief, and as . ea son i a jH' 

believes it to be true. That tbe^e ^ pl» 

verification is made by dep° ne ^ ' 

0 tiff is that plainti ff is a coip 0,< nNfr- 

_ . ^/^ttCS A- 
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•Sworn to before me this 
6th day of December, 19" 
V. Bigelow, 

Notary Public, 

New York County. 
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Bill of Particulars 

NEW YORK SUPREME COURT 
New York County 


James O’Neill, 


Plaintiff, 


against 


General Film Company, 

Defendant. 
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The following is a Bill of Particulars of plain- 
tiff’s claim: 

I. Plaintiff claims that the films, which the de- 
fendant is distributing, with the following char- 
acters have been taken from his play. 

(a) The character of Noirtier in all the scenes 
in which said character appears. 

( b ) The character of Caderousse, in that Cader- 
ousse is represented as the owner of “The Re- 
serve,” an honest man and a friend of Dantes. 

(c) The character of LaCarconte in that she is 
represented in Act I of the play and in the pictures 
as the wife of Caderousse and serves the guests at 
“The Reserve” and superintends Dantes wedding 
feast. 

(d) The character of Mercedes in that she is 
represented as having been married to Dantes 
and being the mother of Albert. 

(e) The character of Albert in that he is rep- 
resented as being the son of Mercedes and Dantes 
and an officer in the French Army. 
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II. Plaintiff claims that scenes ^ 

defendant is distributing t it ' , g play, a c 
incidents are taken from t* aU , )0n you. 
of which was heretofore se,ve( ^ sC enes ^ 

(«) That all the ^“'his 

incidents of Morel giving taken f r0in 

papers as a wedding pi esen . , 

Scene I of plaintiff’s play- _ , we dtlin» 

(b) That all the pictures been ^ 

feast of Dantes and M f ^ Vct I, Sce» e 11 ' f 
65 from the play of the plum 1 _ ,, ie visit 0 

(O That all the If 11 "'®,// S”all tbe /J* ’ ' 
Villefort to the Chateau d 1 ^th alG 
and incidents in connection j a y. 

from Aet lI,SeeneUofpl»® tltt 

(cl) That nil till 


\hlie r 

showing 1 h . e asu re 

- - ‘’'e™ f wl , cl -e *• * V 

"»S mantes a paper t,t< » (|| | pu*»> 
of Monte Cristo is located, ‘ teS a 1 { " {a i?en 
ing the Abbe Faria giving l gca pe al ‘ e a 
which to cut open the sack ai |( ^ ~inv, 
from Act If, Scene 1 1 v ' 


ing the Abbe Faria giving , e gcap e are 8 
which to cut open the sack a ,K _ play- „ 

from Act If, Scene II of pl» intl * is 

, < t rr h e World « direC tiy 

(e) That the words in n are * 0 f 
which are thrown on the ■ ^ Sc eI1<? 

taken from the last line o 1 
plaintiff’s play. _ pah teS 

(/) That all the pictures s ^ g V * rrnS 
ing on a rock in the sea with ^ jj of P 
are taken from Scene 11 h 0 1 . ,: e j* 

play ‘ seating 

(f?) That all the pictures rep ’ p la^ 

making inquiries of Villm 01 « pla^ 1 
are taken from Act II, Seen* 
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excepting that this incident is represented in the 
play as occurring in the house of Fernand in 
Paris, and in pictures it is represented as occur- 
ring in Villefort’s office. 

{h) That all pictures showing scenes of the in- 
terior ground floor of the Inn of the Pont du Gard, 
and all characters and incidents in connection with 
the said scenes are taken from Act 111 of plain- 
tiff’s play. 

(i) That all pictures showing scenes of the 
house of Fernand in Paris, and all characters and 68 
incidents in connection with said scene are taken 
from Act IV of plaintiff’s play, except the picture 
representing Dantes and Haydee entering Fern- 
and’s house, and except that the character of Hay- 
dee, which appears in the pictures, does not ap- 
pear in the play. 

(j) All pictures showing scenes or incidents oc- 

curring in the Forest of Vincennes, including the 
characters of Edmond, Danglars, Noirtier, Albert, 
Fernand and Mercedes; the death of Fernand, the 
duel between Dantes and Danglars, are all taken 
from Act V of plaintiff’s play. 69 

Dated, New York, January 28th, 191.5. 
D1TTENHOEFER, GERBER & JAMES, 
Attorneys for Plaintiff. 

State of New York, ( gR . 

City and County of New York. / 

James O’Neill, being duly sworn, deposes and 
says that he is the plaintiff in the above entitled 
action; that he has read the foregoing Bill of Par- 
ticulars and knows the contents thereof ; that the 
same is true of his own knowledge, except as to 
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the matters therein stated to be alleged*) 
formation and belief, and as to those ma 

believes it to be true. „ TTlT r T, 

JAMES O’NEILL. 

Sworn to before me this 
28th day of January, 1915. 

John B. Knox, 

Commissioner of Deeds, 

City of New York. 
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Judgment at Special Term 

At a Special Term, Part V of th*' 

preme Court of the State 0 0 £ 

York, held in and for the ' )U1 . ' r t 
New York, at the County ' 

House, in the Borough of Man! c t 
City of New York, on the 19th day 
April, 1915. 


Present: Hon. Clarence Shearn, Justice. 


James O’Neill, 

Plaintiff, 

against 

General Film Company, 

Defendants. 


This action having been commenced by 
vice of a summons and complaint on the 1 * | U ly 

°f November, 1912, and the defendant having 
appeared by its attorney, Nathan Burkan, aIlC 
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terposed an answer, and the issues so joined hav- 
ing come on to be tried at Special Term, 1 ait 
of this Court, and the Court having rendeicd its 
decision in favor of the plaintiff, finding among 
other things that prior to the year 188.), one 
Charles Fechter, assisted by one Arthur Leclercq, 
originated, wrote and composed a dramatization, 
for stage performance, of a certain novel, wn cm 
by Alexander Dumas, and known as “Count o 
Monte Cristo,” which said dramatization was en- 
titled “Count of Monte Cristo” known as ic ^ 
Fechter version of ‘ ‘ Count of Monte Cristo ; that 
tbe plaintiff became the owner of the said Fechter 
version of “Count of Monte Cristo” in June, _138o, 
and ever since said time has been and still is ic 
owner of the same; that the said Fechtei version 
of “Count of Monte Cristo” has always been kept 
in manuscript form, and has never been pub is let , 
ot in any manner dedicated to the public , t : ia 
defendant, without the consent of the plain i > ias 
been exhibiting a certain motion pictuie m, 
which was entitled ‘ ‘ Count of Monte Cristo ; t m 
the said motion picture film tells the stoiy o 
play “Count of Monte Cristo,” as told in t ie saic 
Fechter version, and using the scenes cnaiac cn 
and incidents as they are used in the I cc i ei vt 
sion of the play “Count of Monte Cristo, v no 
are not found in any other book or pley, aa 
which were original with the said Chailes 
t®r; that the defendant has realized laige 1 
trom the production of the said motion pic m 
film, and that the plaintiff was entitled to a jw : R- 
ment, perpetually enjoining and restraining 
defendant, its licensees, agents, servants an cm 
ployees, from producing, exhibiting or causin„ 
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be produced or exhibited, by means of motion pic- 
tures, any of the scenes or incidents from the 
plaintiff’s play or dramatization known as Fech- 
ter version of “Count of Monte Cristo,” or any 
colorable imitation or adaptation thereof, or from 
distributing, using or giving away any motion 
picture film containing any of said scenes or in- 
cidents, and that the defendant render a full and 
true account of all the profits derived by it from 
the use of the films of said photo-play “Count of 
Monte Cristo” from license fees or compensation 
1 eceived from renting or loaning the said film for 
exhibition purposes, and that a referee be ap- 
pointed to take the account ; 

Now, on motion of Dittenhoefer, Gerber & 
James, attorneys for the plaintiff, it is 


Ordered, Adjudged and Decreed: That the de- 
fendant, its licensees, agents, servants and em- 
p oyees, and all persons acting by, through or 
undei it, be and they hereby are perpetually en- 
joined and restrained from producing, exhibiting, 
oi causing to be produced or exhibited, by means 
o motion pictures or by the aid of motion picture 
78 Wms, m whole or in part, any of the scenes or in- 
cuents of the plaintiff’s play, dramatization or 
composition, known as the Fechter version of 
ount of Monte Cristo,” or any colorable imi- 
. a ion oi adaptation thereof, and from distribut- 
in 0 using oi giving away any motion picture films 

con dining any of the said scenes or incidents; 
and ’ 


rr/l « FT ?^ HBR ° RDERED ’ Adjudged and Decreed; 
id e < e endant render a full and true account 
pay o t ic plaintiff all profits received by it 
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from the use of the film or any of the films of the 
said photo-play “Count of Monte Cristo,” from 
license fees, compensation received from renting 
or loaning said film, for exhibition purposes or 
otherwise, and from all other sources in connec- 
tion with the use or exhibition of the said photo- 
play “Count of Monte Cristo;” and it is 

Further Ordered, Adjudged and Decreed: 
That Herbert It. Limburg, Kisq., counsellor-at-law, 
be and he hereby is appointed sole referee, to take 
and state the said account, and that the defendant gQ 
produce before the said referee all its books and 
papers, in its possession or under its control, 
showing the revenues derived and sums of money 
received by it from any source, from or through 
the said photo-play “Count of Monte Cristo,” and 
all its dealings and transactions therewith, and 
Fiat, the defendant’s officers attend before said 
referee, and submit to an examination respecting 
said moneys and profits received and realized by 
the defendant from and through the use of the said 
photo-play, and its dealing's and transactions 
therewith ; and 

It is Further Ordered, Adjudged and Decreed: ^ 
That plaintiff, James O’Neill, have judgment 
against the defendant, General Film Company, for 
the amount which may be found to be due to him 
on the said accounting, and that final judgment be 
entered accordingly in favor of the plaintiff, 
James O’Neill, and against the defendant, General 
Film Company, together with the costs of this ac- 
tion; the propriety of an extra allowance of costs 
to be determined 011 the coming in of the report of 
the said referee. 
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And either party may apply for such further 
order and direction, to be added at the foot hereof, 
as may be proper or necessary. 

CLARENCE J. SHEARN, 

J. S. C. 


Finding's of Fact and Conclusions of 

Law 
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NEW YORK 


SUPREME 


COURT 


New York County 


James O’Neill, 


against 


Plaintiff, 


General Film Company, 

Defendant. 
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' ‘If 011 havin S been tried before me, 

Vn r r ® irn ’ ai 't V, of this Court, without a 

and lv\t] mVU pf leard and considered the proofs 
and evidence offered by the respective parties, ; 

sions of" law: ^ folIowin 8‘ facts and concla 


at 

a 


I 


FTNDfNGS OF FACT 


years has h { is ’ a,ld for more tl,an fortj 

and activ i K ° n ’ an ac ^' 0r ’W profession, following 
and actively engaged in, his profession. 
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2. That in or about the year 1844, one Alexander 
Dumas originated, wrote, composed and pub- 
lished a novel to which he gave the title “Count 
of Monte Cristo,” which novel was published by 
him in France and in this country. The said novel 
was published by the said Dumas in two volumes, 
consisting of about 600 printed pages in each vol- 
ume, having about 70 characters, with a very large 
number of romantic scenes and incidents. 

3. That prior to the year 1883, one Charles 
Fechter (assisted by one Arthur Leclercq) ori- gg 
ginated, wrote and composed a dramatization for 
stage performance of the said novel “Count of 
Monte Cristo,” which became known as the Fech- 
ter version. 

4. In preparing the said dramatization, the said 
Fechter only selected portions of the said novel, 
which he deemed valuable for his dramatization, 
disregarding and eliminating over fifty-five of the 
characters referred to and appearing in the story 
or novel, and many hundreds of the scenes and in- 
cidents therein. That the said Fechter changed 
the characters reconstructed the scenes, trans- 
posed and epitomized some of the incidents found 8 
in the novel or story, and created an original 
work, boiling down his literary creation so as to 
permit of the performance upon the stage within 
the limits of two and a half hours, which required 
ability of a high order as a dramatist and original- 
ity and much skill. 

5. That the said dramatization known as the 
Fechter version was the only dramatization of the 
said book or story “Count of Monte Cristo” which 
has ever been performed with success. 
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G. That the said Feehter version of “Count of 
Monte Cristo” and entitled “Count of Monte 
Cristo” was kept in manuscript form, and 
has never, at any time, been published or dedi- 
cated to the public. 

7. That in and prior to the year 1883, one John 
►Stetson was the owner of a theatre in the City of 
Boston, known as the Globe Theatre, where the 
said Charles Feehter had, prior to his death, been 
employed as the leading actor. 

89 8 . That in said year, the plaintiff, James 
O’Neill, was employed as an actor by the said John 
►Stetson, and played the principal character in the 
said Feehter version of the said play “Count of 
Monte Cristo,” being the character of Edmund 
Dantes, later known in the play as the Count of 
Monte Cristo. 

^ 9. That in the said year, of 1883, the said John 
►Stetson owned the said Feehter version of the said 
play, and the manuscript thereof, and was in pos- 
session of the original manuscript. 

10. That subsequently and in June, 1885, the 
0 plaintiff purchased, for a valuable consideration, 
from the said John Stetson, the said play of 
“Count of Monte Cristo,” known, as aforesaid, 
as the Feehter version, and the said John Stetson 
delivered to the plaintiff the original manuscript 
°f the said play, which manuscript has ever since 

been, and is now, in the possession of the plain- 
tiff. 

71- That at the time of the purchase of the said 
play by the plaintiff from the said Stetson, there 
was delivered to the plaintiff in addition to the 
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said original manuscript, a bill of sale or transfer 
of the title of the said play and manuscript from 
the said John Stetson to the plaintiff. 

12 . That since June, 1885, the plaintiff has been 
in the continuous, uninterrupted, open possession 
of the said play, and the manuscript thereof, and 
has performed upon the stage in the various cities 
of the United States the said play, namely, what 
is known as the Feehter version of “Count of 
Monte Cristo” for no less than 5,000 times, acting 
the principal character of Edmund Dantes, or the ( j 9 
Count of Monte Cristo, in the said play, and ap- 
pearing in the various states of the United States. 

13. That the plaintiff has become identified with 
the said play because of his continuous production 
of the play since 1885, and has made the play 
famous, and the said play has been the principal 
and almost sole dramatic production in which the 
plaintiff has appeared since 1885. 

14. That the right and title of the plaintiff in 
and to said play has never been questioned since 
he acquired the said play in 1885, and royalties 
have been received by and paid to the plaintiff 93 
from others who have sought and acquired from 
him a license to give preformances thereof, which 
royalties have continued down to and after the 
commencement of this action. 

15. That the plaintiff has enforced, by suits, his 
right and claim against persons who undertook to 
give a performance of the said play without his 
consent or license, and the Courts have upheld, 
protected and recognized the plaintiff’s right and 
title to the said play. 
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Hi. That the plaintiff’s possession of, and title 
to, tlie said play has been open, notorious and 
continuous, without question or dispute since he 
acquired the said play in June, 1885. 

17. That the said play was never printed and 
published by the plaintiff or his predecessors in 
title, and has always remained in manuscript, 
which manuscript was produced by the plaintiff 
on the trial of this action. 

( r Unit the said play has been a great artistic 

Jo and financial success, and is of great value to the 
plaintiff. 


19. That the defendant, the General Film Com- 
pany, is a corporation duly organized and exist- 
ing under the laws of the State of Maine, having 
an office foi the transaction of its business at No. 
200 b if th Avenue, in the Borough of Manhattan, 
City of New ^ ork, and is engaged, among other 
things, in the business of furnishing films of photo- 
plays to managers and proprietors of motion pic- 
ture theatres, to enable them to give public 
theatrical performances of said photo-plays at 

96 the theatres of the licensees of the said General 

Film Company, receiving therefor compensation 
and profit. 

20. That a motion picture film of a play for the 
puipose o giving or authorizing the giving of 
motion picture performances thereof, is prepared 
by writing a scenario of the play which tells the 
s 01 , o e pay, and a company of actors and 
ac losses is employed to give a pantomimic per- 

oimance o t io play in costume and with scenery, 
ie ore a ng l-speed or rapid-fire camera. That 
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the negative film is thereafter developed, from 
which positive films are printed and distributed, 
and with the aid of said film and a projecting ma- 
chine, the pantomimic performance of the play 
given before the high-speed camera is reproduced 
upon a screen. That the reproduction of the pan- 
tomimic performance tells the story ol the play 
in proper sequence and order, so that the audience 
attending a theatre to witness a motion picture ex- 
hibition or performance is entertained by seeing 
a performance of the play, which tells the story 
of the play in action, and wherever there is any 98 
doubt or question as to whether the audience 
can clearly understand the story that is told 
by the performers, words are cast upon the 
screen by means of slides, to explain to 
the audience the meaning intended to be 
conveyed by the pantomimic performance, so 
that the audience attending the exhibition, 
witness a dramatic performance ol the play, tell- 
ing the story thereof in action, by actors in cos- 
tume, and with the aid of scenery. 

21. That the Selig Polyscope Company, an 
Illinois corporation, prepared a motion picture 99 
film of the play, the “ Count of Monte Cristo, 
using for that purpose the Fechter version of the 
“Count of Monte Cristo,” the play of the plain- 
tiff, and of which the plaintiff was the exclusive 
owner. 

22. That the said photo-play manufactured by 
the said Selig Polyscope Company tells the story 
of the “Count of Monte Cristo” as told in the said 
Fechter version, using scenes, characters and in- 
cidents as they are used in the said Fechter ver- 
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sion of the “Count of Monte Cristo,” and found 
in no other book or play, and which were oi’igina 
with the said Charles Fechter. 

23. That inextricably interwoven into the said 
photo-play prepared by the said Selig Polyscope 
Company are the principal and most striking in- 
cidents original with the said Charles Fechter, and 
found only in the said Fechter version of the said 
play. 

24. That the person witnessing a performance 

101 of the said photo-play prepared by the said Selig 
Company and familiar with the plaintiff’s P la > r ' 
"dll readily recognize it and the story as told m 
the plaintiff’s production, is told in the sail 
photo-play manufactured by the said Selig Com- 
pany and in the same order and sequence. 

25. Chat over fifty of the characters omitted 
from the published novel of the “Count of Monte 
Cristo” by the said Fechter in preparing his vei- 
sion, are also omitted in the said photo-play P re ' 
pared by the Selig Company. 

26. That scenes selected from the said novel by 
1U2 the said Fechter are used in the said photo-play 

manufactured by the Selig Company in the same 
way and as used in the Fechter version, and the 
scenes omitted in the Fechter version are omitted 
in the photo-play. 

. ^ ‘ That words used only in the Fechter ver- 
sion and not found in the book or novel, are flashed 
upon the screen in connection with the perform- 
ance of the said photo-play, and are a part of the 
sau dm used to give the exhibition, and sai ( 
words are used by the characters and in connec- 
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tion with incidents originated by the said Fechter 
in his dramatization, and not found in the book or 
novel, as used in said Fechter version. 

28. That the said defendant, prior to the com- 
mencement of this action, distributed and caused 
to be distributed more than forty copies of the said 
photo-play among the different licensees of the de- 
fendant, and caused to be produced upon the stage 
in various theatres of the City of New York and 
elsewhere, performances of the said photo-play pre- 
pared by the said Selig Company, representing 
the different characters in action, so as to tell the 
story of the said play the “Count of Monte 
Cristo” substantially as produced by the plain- 
tiff upon the stage. 

♦ 

29. That the licensees of the defendant were the 
owners or proprietors of motion picture theatres 
tit which exhibitions of t lie said photo-play were 
given to the public, and the public invited for a 
small consideration, to witness the said exhibi- 
tions of trie said photo-play, which said perform- 
ances and representations were advertised and 
announced as performances of the play the 

Count of Monte Cristo, ” and under the said 
title, the “ Count of Monte Cristo.” 

'>9. That each of the said theatres at which the 
said performances of the said photo-play were 
given, was a licensee of the defendant, paying to 
the defendant a consideration for the license or 
light to exhibit the said photo-play, and in each 
and every instance the defendant delivered to its 
licensee, a positive film of the said photo-play, in 
°rder to enable the said performances to be given 
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at the said theatres, and without which positive 
film the performances could not he given. 

31. That each of the said theatres licensed to 
perform the said play by the defendant, had a 
stage, curtain and scenery, auditorium and bal- 
cony and boxes, and the public invited to witness 
a performance of the play the “Count of Monte 
Cristo,” paying an admission fee varying from 
5^ to 25^. 

32. That the defendant intended to continue dis- 
107 tributing said films for motion picture exhibitions 

among its licensees until restrained by an order 
of this Court in this action. 

33. That compensation was received and profit 
made by the defendant from the parties to whom 
it leased the said photo-play and the said films, 
and to whom it authorized and licensed the right 
to give exhibitions of said play, the “Count of 
Monte Cristo” with the use of the said films. 

34. That the said defendant, as well as the 
Selig Company were duly notified by the plaintiff 
of his rights and of the claim which he made, and 
that he objected to the acts of the defendant in 
giving and authorizing the giving of exhibitions of 
the said play, the “Count of Monte Cristo” bv 
means of the said films and as photo-plays. That 
the said defendant continued and disregarded 
plaintiff’s rights, and without his consent gave 
and authorized the giving of the said exhibitions 
until restrained by the injunction of this Court 
in this action. 

35. That the said exhibitions which were given 
by the defendant and by its licensees of the said 
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play, were without the consent, license, permis- 
sion or authority of the plaintiff. 

36. That the value of the said manuscript of the 
“Count of Monte Cristo” owned by the plaintiff, 
and the value of the exclusive right to give per- 
formances thereof, consists, not. only of the right 
to give dramatic performances and license others 
so to do, but also in the right to give exhibitions 
of the said dramatic composition by means of mo- 
tion pictures, and in motion picture theatres. 

37. That any infringement or encroachment 110 
upon or violation of the exclusive right of the 
plaintiff to exhibit and perform the said play, and 

the acts of the defendant in giving and authorizing 
the giving of performances of the said play by 
means of motion pictures in motion picture 
theatres, has caused the plaintiff irreparable loss 
and injury, which cannot be accurately ascer- 
tained or fixed in any action at law, nor can the 
damages be accurately ascertained and deter- 
mined. That the exhibition of the said play of 
the plaintiff in motion picture theatres without his 
authority or consent, will irreparably injure the 
plaintiff in his right of property, and in his ex- 1 
elusive right to produce and represent the said 
play upon the stage; that to permit performances 
of iiis play in motion picture theatres by persons 
having no right or authority from the plaintiff so 
to do, will tend to destroy the exclusive right 
which the plaintiff possesses to represent and per- 
form, and to authorize others to represent and 
perform the said play. 

38. That the plaintiff has no adequate remedy 
at law. 
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CONCLUSIONS OF LAW 

1. That the plaintiff is entitled to judgment, 
perpetually enjoining and restraining the defend- 
ant, its licensees, agents, servants, employees and 
all persons acting under or through it, from pro- 
ducing, exhibiting or causing to be produced or ex- 
hibited by means of motion pictures, or with the 
aid of a motion picture film in whole or in part, 
any of the scenes or incidents of the plaintiff’s 
play, dramatization or composition, known as the 

113 Fechter version of the “Count of Monte Cristo,” 
or any colorable imitation or adaptation thereof, 
and from distributing, leasing or giving away any 
motion picture film containing any of said scenes 
or incidents. 

2. That the defendant render a full and true 
account, and pay to the plaintiff all profits re- 
ceived or derived by it from the use of the films 
or any film of the photo-play, the “Count of Monte 
Cristo,” and from license fees, compensation re- 
ceived for renting or loaning the said film for 
exhibition purposes or otherwise, and from all 

114 other sources in connection with the use or exhibi- 
tion of the said photo-play, the “Count of Monte 
Cristo.” 

3. That a referee be appointed to take the said 
account, before whom the defendant shall produce 
its books and papers in its possession or under its 
control, showing all revenues derived and sums of 
money received by it from any source from or 
through the said photo-play, the “Count of Monte 
Cristo,” and all its dealings and transactions 
therewith, and the defendant and its officers shall 
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attend before the referee, so to be appointed, to 
submit to examination respecting the said moneys 
and profits received and realized by the defendant 
from or through the use of the said photo-play, 
and its dealings and transactions therewith. 

4. That the plaintiff is entitled to the costs of 
the action. 

5. That an interlocutory judgment should be 
entered accordingly, and provision made therein 
for the entry of final judgment on the coming in 
and confirmation of the report of the Referee, and 116 
reserving the question of extra allowance until 

the coming in of said report. 

April 19, 1915. 

CLARENCE J. SI I EARN, 

J. S. C. 
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Defendant's Proposed Finding’s of 
Fact and Conclusions of Law 

( Words inserted Ijij the trial Justice are printed 
in italics; words crossed oat by trial Justice are 
printed with a line through them.) 


NEW YORK SUPREME COURT 


New York County 


119 James O’Neill, 

Plaintiff, 

against 

General Film Company, 

Defendant. 


The issues herein having come on for trial lie- 
lore me, the undersigned, Justice of this Court, 
at Special Term, Part V thereof, and having been 
tried on the 15th and Kith days of March, 1915, 
now, upon consideration of the proofs and alle- 
gations of the respective parties and of the argu- 
120 merits of counsel, 1 do hereby decide and find as 
follows : 


FINDINGS OF FACT 

I. That the plaintiff is an actor by profession, 
■halving been engaged in that business for more 
than forty years. See Plaintiff’s Finding of Fact 
No. l. 

II. That the plaintiff has publicly appeared 
over five thousand times in a play under the title 
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“Monte Cristo,” arranged and adapted from the 
novel by Alexander Dumas, “The Count of Monte 
Cristo.” That said play has been marked in evi- 
dence, Plaintiff’s Exhibit A. See Plaintiff’s Find- 
ing of Fact No. 12. 

III. That on or about June 15th, 1885, the plain- 
tiff purchased from one John Stetson, all his 
right, title and interest in and to the said play 
known as “Monte Cristo,” Plaintiff’s Exhibit A. 

See Plaintiff’s Finding of Fact No. 10. 

IV. That Charles Feehter gave public perform- 1^2 
ances of the said drama, Plaintiff’s Exhibit A, 
from 1873 to the time of his death in 1879. That 
during all of said times he had in his possession 

a copy of the said drama “Monte Cristo,” Plain- 
tiff’s Exhibit A. 

Fo und , C. J. S. 

V. That in 1883 an action was brought by the 
widow of Charles Feehter against John Stetson 
for an injunction to restrain said Stetson from 
producing the said play, Plaintiff’s Exhibit A, 
upon the ground that she was the owner of the 
performing rights of said play as heir of said 123 
(diaries Feehter and that said suit was terminated 

by her death. 

Found, C. J. S. 

VI. That the plaintiff and his assignor, John 
Stetson, for the purpose of advertising public per- 
formances of said play “Monte Cristo,” Plain- 
tiff’s Exhibit A, printed, published and widely 
circulated and displayed in show windows, on bill 
boards and other public places in various parts 
of the United States, theatrical posters and prints 
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depicting many of the important scenes and 
incidents portrayed in said play, Plaintiff’s Ex- 
hibit A. 

Found as modified, C. J. 8. 

VII. That for the purpose of making said 
pictorial posters and prints flashlight photo- 
graphs were taken of said scenes and incidents 
as represented by the plaintiff upon the stage 
from the said play, Plaintiff’s Exhibit A, and said 
pictorial posters were reproduced from said 

225 flashlight photographs. 

Found, C. J. S. 

That some of said flashlight photographs have 
been marked in evidence Defendant’s Exhibits 11, 
12, 13, 14, 15, 16, 17, 18 and 19. 

Found, C. J. S. 

That copies of said posters have been marked 
in evidence, Defendant’s Exhibits 9 and 10. 

VIII. That before the 1st day of November, 
1912, the plaintiff made a contract with the Fam- 
ous Players’ Motion Picture Company for the 

126 a nation picture film adapted to repro- 

duce in motion pictures the said drama “Monte 
Cristo,” Plaintiff’s Exhibit A. 

Found, C. J. S. 

IX. That for the purpose of making the said 
pictures the plaintiff engaged a company of act- 
ors and actresses, who, in costume and with the 
aid of scenery, gave performances of the said play 
“Monte Cristo,” Plaintiff’s Exhibit x\, before a 
high speed camera, and positive films have been 
prepared by the Famous Players Motion Picture 
Company, with the consent of the plaintiff, and 
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the plaintiff caused to be given through the said 
Famous Players Motion Picture Company ex- 
hibitions of the said film “Monte Cristo” in mo- 
tion picture theatres with the aid of said positive 
film, and exhibitions so given by him and his com- 
pany were advertised and announced under the 
said title of “Monte Cristo.” That one of said ad- 
vertisements was admitted in evidence, marked 
Defendant’s Exhibit I. 

Found, C. J. S. 

X. That the plaintiff for the purpose of en- 128 
aiding the said Famous Players Motion Picture 
Company to make the said films and to give the 
said performances delivered the said play, Plain- 
tiff’s Exhibit A, to the stage director of the said 
famous Players Film Company. That the plain- 
tiff assisted in the making of the said films. 

Found, C. J. S. 

XI. That the said film adapted to reproduce in 
motion pictures said play, Plaintilf’s Exhibit A, 
was released for distribution and cii dilation 
among exhibitors and motion picture theatres on 

the 1st day of November, 1912. 12 y 

Found, C. J. S. 

XII. That with the consent of the plaintiff the 
said Famous Players Motion Picture Company 
secured copyright in said films by publishing 
copies of said film adapted to reproduce in motion 
pictures said play, Plaintiff’s Exhibit A on the 
10th day of December, 1912. 

Fo und, C. J. S. 

That (he certificate of copyright for said films 
issued by the Register of Copyrights is marked 
in evidence Defendant’s Exhibit 2. 
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XIII. That to secure copyright in said motion 
picture photoplay a description of said motion 
picture photoplay was filed in the oITice of the 
Register of Copyrights on the 16th day of De- 
cember, 1912, and a certified copy thereof was 
marked in evidence, Defendant’s Exhibit 4. 

Found, C. J. S. 

XIV. That the novel entitled “The Count of 
Monte Cristo,” was written in the French lan- 
guage by Alexander Dumas, the well-known 

131 French author, in or about the year 1844, and was 
first published in or about the year 1845. That 
said novel has long been in the public domain and 
public property. That translations of said novel 
were made into the English and many other lan- 
guages, and English and other translations of said 
novel were published and were in the public do- 
main and public property before the year 1870, 
and other English translations of said novel have 
been published since 1870, and have long been and 
were public property prior to the acts of the de- 
fendant complained of in the complaint. That a 
copy of the said novel is marked in evidence Plain- 

132 tiff’s Exhibit D. 

Found, C. J. S. 

XV. That in or about the year 1848, the said 
Alexander Dumas dramatized his said novel un- 
der the title “Monte Cristo” in the French lan- 
guage, and published the same under said title 
prior to the year 1870, and said dramatization 
was in the public domain and public property 
prior to the year 1870. That said dramatization 
has been marked in evidence Defendant’s Exhibit 
0. That a true translation of said dramatization 
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has been marked in evidence, Defendant’s Ex- 
hibit 7. 

Found, C. J. S. 

XVI. That on the 17th day of October, 1868, 
one Benjamin Webster, the manager of the Adel- 
phi Theatre, Strand, London, deposited in the 
Lord Chamberlain’s Office, one of the Depart- 
ments of the King’s Household of the United 
Kingdom of Great Britain and Ireland, a drama 
or play printed in book form, under the title 
“Monte Cristo” for the purpose of securing a 134 
license to publicly represent the said drama at the 
said Adelphi Theatre, Strand, London, in pursu- 
ance to 6 & 7 Viet, c., 68. That the Lord Chamber- 
lain duly placed on file in his office the said drama 
“Monte Cristo” and issued to said Benjamin 
Webster a license authorizing him to give on the 
19th day of October, 1868, a public representation 

of said drama at the Adelphi Theatre, Strand, 
London, England. 

Found, C. J. S. 

XVII. That the said drama “Monte Cristo” 
was publicly performed at the Adelphi Theatre, 
Strand, on the 19th day of October, 1868, in the 1 
City of London. That a true copy of said drama 
has been marked in evidence, Defendant’s Ex- 
hibit 20. 

Found, C. J. S. 

XVIII. That under the British Statutes then 
in existence the public performance of the said 
drama on the 19th day of October, 1868, consti- 
tuted in Great Britain a publication thereof, and 
the author upon having complied with the provi- 
sions of the copyright, secured statutory perform- 
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ing right in the said drama during the natural 
life of its author and for the further term of 
seven years, commencing at the time of Ids death, 
or in case said seven years expired before the end 
of 42 years from said performance, then for the 
term of 42 years from said performance. 

Found as modified, C. J . 8. 

XIX. That the dramatic version of “Monte 
Cristo,” Defendant’s Exhibit 20, differs materi- 
ally from the dramatic version of “Monte 
Cristo,” Plaintiff’s Exhibit A. 

Refused, C. J. 8. 

XX. That the said version, Defendant’s Ex- 
hibit 20, is now and has since before the commis- 
sion of the acts complained of in the complaint 
been in the public domain. 

Refused, C. J. 8. 

XXL That the version of “Monte Cristo,” De- 
fendant’s Exhibit 20, contains all the features of 
(he defendant’s motion pictures complained of in 
the complaint, and in the plaintiff’s bill of par- 
ticulars. 

138 Found, C. >J. S. 

XXII. That the plaintiff [never acquired] or 
had possession of the version of “Monte Cristo,” 
tiled in the Lord Chamberlain’s Office in 1868, 
Defendant’s Exhibit 20. 

Found as modified, C. J . S. 

XXIII. That the plaintiff does not own the ex- 
clusive right to publicly perform any characters, 
scenes, incidents or features contained in said ver- 
sion, Defendant’s Exhibit 20. 

Refused, C. J. 8. 
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XXIV. That prior to the year 1870, a dramati- 
zation of said novel “Monte Cristo” was made 
and published by one Thomas II. Lacy and was 
called “Lacy’s Acting Edition,” which version 
was republished by Samuel French under the 
title: “French’s Acting Edition (late Lacy’s).” 

That since prior to 1870 said edition has been in 
the public domain. That a copy of said edition 
was admitted in evidence, marked Defendant’s 
Exhibit 5. 

Found, C. J. 8. 

140 

XXV. That the defendant General Film Com- 
pany is a corporation duly organized and existing 
under the laws of the State of Maine, having an 
office for the transaction of business, in the Bor- 
ough of Manhattan, City of New York, and is 
engaged, among other things, in the business of 
renting and distributing films for motion pictures, 
and among other motion picture films it had and 
distributed on the 18th of January, 1913, and for 
some time prior thereto, a motion picture film 
entitled “Monte Cristo.” 

Found, C. d . 8. 

XXVI. That the defendant has heretofore, and 
prior to the 21st of January, 1913, leased to ex- 
hibitors of motion picture films, certain films 
owned by the Selig Polyscope Company, entitled 
“Alexander Dumas’ masterpiece Monte Cristo, 
a photo-play in three reels.” 

That the said “Photo-play” so-called, consists 
entirely of a series of motion pictures which are 
shown upon a screen with brief explanatory an- 
nouncements preceding certain pictures. 
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44hU- +h u+a-k+t+f* 14 h ‘ h ^ p ictur es, . ni 1 > 

' W ti+H+H-i flllirili'l.l -a tH+4 »**t- Wart tH*e f*4w4**4 u+ 

w h 4* *1+0 H++4 ttWttHge******* ‘ 

h-h -4 « 4 > j(H ‘ t a 4 own it+l+ow+o •witli'ia* h* 1 * 

l< oun(l as modified , C. J. 8. 

1 * dud; the said motion pictures made 

Krvof»t. 1( ? elig Pol yseope Company represent such 
seril ai and sen sational scenes as were de- 
140 (lrnn, e +- ln 01 su S8ested by said novel and the sau 
tiiiio \ lzatl(m8 of the said novel which were at the 
erty ° makin & ( >f said pictures public prop- 

Refused, C. s. 

tern ^ ka t all the matter, scenery, charac- 

r epresoi f ln l''- S and incidents used in making an< 
and all f ! + U1 defendant’s said motion pictuies 
the comm 1 U V ’ S °* sa * d pictures complained of in 
hirs, we,,. U ' nt , aU<l in Plaintiff’s bill of particu- 
said novpl SU ] . US AV(!le contained or described in 
Were and * ( l . ania tizations and versions, which 

u* ^seiT/s. I>, " ,lic llomai "- 

Piet^* thc general plan of said motion 
differs mam ^ i? Sa * d Selig Polyscope Company 

h h t A.ancUW ta fr0m th<! P 1 ^- Plaintiff’s Ex- 

said motion m + lere are no similarities between 
hlbit A, excepting 68 &nd Said pla >'’ Plaintiff's EX ' 
A ^re taken fL S ln res Pect to such features as 
said novel dm!!'! , Conmiou sources, to wit : from 
111 the pubii c don 1 . ZatAons and versions that were 

Kefmed, o.j S am - 
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ter X ami ‘7° , evWellc,i that Ch « rl « Fceh- 
adapted • Eeclercq, or either of them, 
drama "it* auan ged tor Arthur Cheney the 

l>lai,,tiirs Ediii > it a - 

XXXI. That H, 

written an i * <! inanu senpt Exhibit A is type- 

0r Arthur r "f S 11<d W1 ’itten by Charles Fechter 
n tnui Eeclercq. 
l 'ound, C. J . S. 


AXXII. Tb -if ri 

tains on m, +-fi * e manuscript, Exhibit A con- 
propertv nf / / page the statement: “Now the 1 ^® 
til after tb» 'i? !'* Stetson,” and was not made un- 

Found, C !f s Y ° f August ’ 1877 ‘ 


flay Exhibit^ a & ^ dlere * s no evidence that the 
Fechter and aa S ° ld or assi S ned Charles 
Arthur Cheney UU be<derc( l> or cither of them to 

y^ Use d, C. J. s. 

XXXIV Tin i- fi 

Cheney • a there is no evidence that Arthur 
Charles FecH^ Sa * d p ^ a y Exhibit A from 
either of them 01 ^ Altbur Eeclercq, or from 
Refused, C S.'s ° m Uny other P erson - 

Stetson acQufv^ ^ b ? le * s 110 evidence that John 
Cheney 0r * G( Sa7d Play Exhibit A from Arthur 
Refused, C°T ii" y ° tber Person. 

Xxx 

Stetson hail 0 !* a / ^! lere 7s no evidence that John 
Ul) it A, or of fl US ! Ve P ossess i° n of said play Ex- 
fused, C 7 K V lramati c nights therein. 
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XXXVII. That there is no evidence that the 
plaintiff had exclusive possession of the said play, 
Exhibit A or the dramatic rights therein. 

Ref used, C. J. 8. 

XXXVIII. That there is no evidence that 
Arthur Cheney owned the exclusive right to pub- 
licly perform said play, Exhibit A. 

Found, C. J. S. 

XXXIX. That there is no evidence that John 
Stetson owned the exclusive right to publicly per- 
149 form said play Exhibit A. 

Refused, C. -/. 8. 

XL. That there is no evidence that the plain- 
tiff acquired or owns the exclusive right to pub- 
licly perform said play Exhibit A. 

Ref used, C. J . 8. 

CONCLUSIONS OF LAW 

I. The plaintiff is not and was not at the time 
of the commission of the acts complained of in 
the complaint, the exclusive owner of the drama 

150 “Monte Cristo,” marked Plaintiff’s Exhibit A. 
Refused, C. J. 8. 

II. That the plaintiff is not and was not at the 
time of the commission of the acts complained of 
in the complaint, the exclusive owner of the per- 
forming rights of the drama “Monte Cristo,” 
marked Plaintiff’s Exhibit A. 

Refused, C. J. S. 

III. That the plaintiff is not and never was the 
owner of the drama “Monte Cristo” marked De- 
fendant’s Exhibit 20. 

Refused, C. J. 8. 
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IV. That the plaintiff is not and never was the 
owner of the exclusive performing rights of the 
drama “Monte Cristo,” marked Defendant’s Ex- 
hibit 20. 

Ref used, (J . ,/. 8. 

V. That the drama “Monte Cristo,” marked 
Defendant’s Exhibit 20, was prior to the commis- 
sion of the acts complained of in the complaint in 
the public domain. 

Ref used, C. J. S. 

VI. That whatever common law rights the 152 
plaintiff had in the drama, Plaintiff’s Exhibit A, 
were lost by the securing of the statutory copy- 
right by the Famous Players Film Company in 

the photoplay known as “Monte Cristo,” with 
the plaintiff’s consent. 

Refused, C. J. 8. 

VII. That this Court has no jurisdiction of the 
cause of action alleged in the complaint because 
of the securing of copyright by the Famous 
Players Film Company with the consent of the 
plaintiff in the photoplay “Monte Cristo.” 

Refused, C. J. S. 153 

V-III. That the display in public places of the 
pictorial posters and prints depicting the prin- 
cipal scenes and incidents in the drama, Plain- 
tiff’s Exhibit A, constituted a publication thereof 
and a dedication to the public of the scenes and 
incidents so depicted. 

Refused, C. J. 8. 

IX. That the plaintiff failed to establish any 
cause of action against the defendant. 

Refused, C. J. 8. 
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X. That the defendant is entitled to J u(1 ° 
dismissing the complaint on the mei 1 s. 

i. Up 0jl t'GJ ^ 

And I hereby direct that judgment ^ mpUl int 
favor of the defendant, dismissing ie taX eC *' 

Hnd awarding costs to the defendan 
Refused, C. J. S. 
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NEW YORK SUPREME COURT 
New York County 


•Tames O’Neill, 


Fla 


GrENERAL FlLM ( 


against 


OMPANY, 


Defendant. 


Idle defendant hereby gives notice tha 
cepts to the rulings of the Court herein u P p g: 
156 mdings of fact and conclusions of law as 0 

1- To the finding of fact numbered “3’ allt l| ie] -e 
1 every part, t.hpro/vP mum t lm cround tha 


-^ui.11^ Wi L ClV/ L UlUiiWV/1 V- 

and every part thereof, upon the ground 
Xs no evidence to support it. 

O fp i. 1 ~ 1 6 i \ * ? 

‘ 1 0 the finding of fact numbered 
ear i and every part thereof, upon the groum 
1G1C no evidence to support it. 

T° the finding of fact numbered ‘ •’ 
til ' and ever y Part thereof, upon the ground 
ls no evidence to support it. 


> an 
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4. To the finding of fact numbered “6” and 
each and every part thereof, upon the ground that 
there is no evidence to support it. 

o. To that part of the finding of fact numbered 
‘7” which reads as follows: 

“where the said Charles Fetcher had, prior 
to his death, been employed as the leading 
actor” 

and the defendant excepts to the above part of 
! aid finding of fact numbered “7” upon the jgg 
ground that there is no evidence to support it. 

6. To the finding of fact numbered “9” and 
each and every part thereof, upon the ground that 
there is no evidence to support it. 

7. To the finding of fact numbered “10” and 
each and every part thereof, upon the ground 
that there is no evidence to support it. 

3- To the finding of fact numbered “11” and 
each and every part thereof upon the ground that 
there is no evidence to support it. 

9- To that part of the finding of fact numbered 159 
12” which reads as follows: 

“That since June 1885, the plaintiff has 
been in continuous, uninterrupted, open 
possession of the said play and the manu- 
script thereof” 

and the defendant excepts to the above part of 
said finding of fact numbered “12” upon the 
ground that there is no evidence to support it. 

(( 19. To that part of the finding of fact numbered 
14” which reads as follows: 
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• i t tlie plaint^ 
“That the right and title ot w * queS ' 

in and to said play has novel ^ ^ in 

tioned since he acquired the sa* 

1885.” . of 

and the defendant excepts to the said j-^ere 
tact numbered ‘ ‘ 14 ’ ’ upon the groins 
is no evidence to support it. 


11. To tlie finding of fact nunil>ei (( l . oll nd 
to each and every part thereof, upon 


o afl c 


161 


L o eacn and every part tliereor, 
that there is no evidence to support it. 

12. To the finding of fact nuinbeie 1 
to each and every part thereof, upon 
that there is no evidence to support it 


■ e d “ 16 ” »>“ 

the g roa ” 


to 
that 


i 1 i 17 ’ 1 

1‘1. To the finding of fact numbered () . 1>oU nd 


■ ■‘•V/ k/UC 1/ L 1C 

each and every part thereof, upon 1 
it there is no evidence to support it. ^ 

14. To so much of the finding of fact 1111111 

19” as finds that the defendant receive* j. 0 

the proprietors of motion picture then 1 ^ 

whom it furnishes films of photoplays pro 1 ^ e re 
dition to compensation, on the ground tha 

1G li/x * 1 


i * X/' ^ tit L L l j V/l l ' 

162 is no evidence to support it. 

lo. To the finding of fact numbered 


“20 


the 


” au 


nd 


<rroU 11 


IUOI/ 

j> each and every part thereof, upon - 
•at there is no evidence to support it. ^ 

1 0. I o the finding of fact numbered 21 j 
tD f a ? and ever y part thereof, upon the g 1 ' 
a 1 ere is no evidence to support it. 

47. To the finding of fact numbered 11 22 ‘ i 

th _! ac 1 h aml ev ery part thereof, upon the g 10 
eie ls n ° evidence to support it.. 
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the 
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18. To the finding of fact numbered “23” and 
to eacli and every part thereof, upon the ground 
tliat there is no evidence to support it. 

19. To the finding of fact numbered “24” and 
to each and every part thereof, upon the ground 
that there is no evidence to support it. 

20. To the finding of fact numbered “25” and 
t° each and every part thereof, upon the ground 
that there is no evidence to support it. 

21. To the finding of fact numbered “26” and 
to each and every part thereof, upon the ground 
that there is no evidence to support it. 

22. To the finding of fact numbered “27” and 
to each and every part thereof, upon the ground 
that there is no evidence to support it. 

2.5. To the finding of fact numbered “28” and 
to each and every part thereof, upon the ground 
that there is no evidence to support it. 

24. To the finding of fact numbered “29” and 
to each and every part thereof, upon the ground 
Ihat there is no evidence to support.it. 

2 ; >. To the finding of fact numbered “30” and to 
ach and every part thereof, upon the ground that 
ro Is no evidence to support it. 

26. To the finding of fact numbered “31” and 
to each and every part thereof, upon the ground 

9at there is no evidence to support it. 

27. To the finding of fact numbered “32” and 
to each and every part thereof, upon the ground 

'at there is no evidence to support it. 
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, i “33” and 

28. To the finding of fact num k'kh oun( j 

to each and every part thereof, upon the . 
that there is no evidence to support . ^ ^ 

29. To tire finding of fact uurr i l)* i '''l j 

to each and every part thereof, npontte 8 

that tirere is no evidence o sui»l ,, , wu f 

.TO. To tire finding of fact llll,ll ' l '' l |‘ 1 | ground 
to each and every part thereof, J?“ ' 

that there is no evidence o sup „ all ,| 

]n7 31. To the finding of fact number « j 

107 to each and every part the, :eo^ upon - the . 

that there is no evidence to support it ^ 

32. To tire finding of tact MIUI ' , '' I ‘‘ | ground 

to each and every part thereo , » >»» « ie ° 
that there is no evidence to support ^ 

33. To the finding of fact , <r ,. 0 rii]cl 

to each and every part thereof, upon the „ 

that there is no evidence to support it. 

34. To the conclusion of taw nunihcud 
or,. To the conclusion of law numbered "V ^ 

36. To the conclusion of law numbered “A 

37. To the conclusion of law numbered “4.”^ 

38. To the conclusion of law numbered “5” 

The defendant also excepts to the relu ^ ll of f ^ 1 . 
Cour t to find as requested rn the proposed «» 
lugs of fact and conclusions ot law proposed J 
the defendant and fried nr the office of ! the r U ^ 
of the County of New York on tire 26th . ) 

April, 1915. 
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39 To the modification of the defendant’s pro- 
ved finding of fact numbered “VI,” and to the 
refusal of the Court to find as rwiuested in san 
proposed finding of fact numbered VI. 

40. To the modification of Urn 
posed finding of fact numbered XVIII, and 
the refusal of the Court to find as requested m 
said proposed finding of fact numbered XVIII. 

41 To tire refusal to find as requested in the de- 
fendant’s proposed finding " l fart >>mu refer 17Q 

“XIX.” 


49 To the refusal to find as requested in the 
defendant’s proposed finding of fact numbered 

“XX.” 

43 To the modification of the defendant’s pro- 
posed finding of fact numbered “XXII, and o 
the refusal of the Court to find as requested in 
said proposed finding of fact numbered XXII. 

44 To the refusal to find as requested in the 
defendant's proposed finding of fact numbered 

“XXIII.” 1 

45. To the modification of the defeud»t’^ pvo^ 

said finding of fact numbered XXVI. 

46 To the refusal to find as requested in the 
defendant's proposed finding of fact numbered 

“XXVII.” 

47 To the refusal to find as requested in t 
defendant’s proposed finding of fact numbered 

“XXVIII.” 
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48. lo the refusal to find ns requested in 
defendant’s proposed finding of fact numb 0reC 
“XXIX.” 

49. To the refusal to find as requested in 
defendant’s proposed finding of fact numb®*® 

XXX.” 

50. To the refusal to find as requested in t,ie d ®. 
“XXXI1T „ P1 '° P0Sed flnd “« of fact nurnbe.ec 

173 ;)1 - To the refusal to find as requested in the 

“xxxiv >! )roposed findin fe r of fact nuinb 

52 To the refusal to find as requested in 

“xxxv P ”° P0sed of fact n 

an ?> ^ 0 ^ le refusal to find as requested in dtd ] 

“XXXVI >i )0Sed findh1 ^ of fact numbered 
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fendarvH re D ls al to find as requested in , 

“XXXVII Pr0posed Ending of fact number 

fendant? ^ refusal to fi nd as requested in ^ 
“XXXIX >F r ° P0Sed Priding of fact numbe. 

ant’s 1° d '° 1 e f us al to find as requested in defend 
r 8 Pr ° P0sed Ending of fact numbered “XL." 

the^defi ° V' 6 refusal to find as a conclusion of l ftVr 
bered ^f nt ’ S pro P° s ed conclusion of law num- 

the deferi^ 6 ,\°^ Usa ^ find as a conclusion of la" 
bered “jj f,° s P ro Posed conclusion of law num 
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; )9. To the refusal to find as a conclusion of law 
tbe defendant’s proposed conclusion of law 

numbered “III.” 

50. To the refusal to find as a conclusion of law 
the defendant’s proposed conclusion of law num- 
bered “IV.” 


51. To the refusal to find as a conclusion of law 
the defendant’s proposed conclusion of law num- 
bered “ V. ” 

52. To the refusal to find as a conclusion of law jyg 
tlie defendant’s proposed conclusion of law num- 
bered ‘ ‘ VI. ’ ’ 


5o. To the refusal to find as a conclusion of law 
t*.e defendant’s proposed conclusion of law num- 
bered “VII.” 


54. To the refusal to find as a conclusion of law 
10 defendant’s proposed conclusion ot law num- 
bered “VIII.” 


- To the refusal to find as a conclusion of law 
e defendant ’c v,,.,,,,,,,,,,,! nf law num- 
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56. To the refusal to find as a conclusion of law 
l{ defendant’s proposed conclusion of law num- 
bered “X ” 

Dated, New York, May 4, 1915. 


177 


NATHAN BURlvAN, 
Attorney for Defendant, 

165 Broadway, 
Borough of Manhattan, 

New York City. 
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The Clerk of the County of New York. 
Dittenhoofer, Gerber & Janies, bs ( l s> 
Attorneys for Plaintiff, 

06 Broadway, 

New York City. 
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before The Hon. Clarence J. Shear*, J - 
m Equity. 
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Plaintiff ’s : James O’Neill — Direct 181 

JAMES O’NEILL, the plaintiff, called as a wit- 
ness in his own behalf, being duly sworn, testified 
as follows: 

In answer to Mr. Gerber — Direct-examination: 

Q. You are the plaintiff in this action? A. I. 
am. 

Q- If you do not object, let me ask you how old 
are you? A. I am 67 years old. 

Q. You have been an actor for how many years? 

A. Forty-seven years. 

Q. Where did you play in 1883! A. In the lat- 182 
ter part of 1883 I played at Booth’s Theatre, New 
-ork. 

Q. Did you play at the Globe Theatre at any 
time in Boston? A. The year after this. 

Q- And in 1883 at Booth’s Theatre, New York, 
what did you play in? A. Alexander Dumas’ 
masterpiece The Count of Monte Cristo. 

Q* Who was your manager at that time? A. Mr. 

J°hn Stetson. * 

Q. Did you at that time play in what has been 
familiarly termed Feehter’s version of that play? 

A. Always called the Feehter version. ^gg 

Q. Tell me who was Mr. Feehter? A. Mr. 

' oohter was a French actor, who studied English, 

^ml came over to this country, recommended by 
ha rles Dickens as one of the greatest actors that 
1 ■ Dickens had ever seen; especially in the ro- 
mantic parts. 

Q. Was he at any time, and if so, when, in the 
_ onipany of John Stetson, at the Globe Theatre, 
ms ton ? A. No, not with John Stetson, 
b With Arthur Cheney? A. With Arthur 
leney ; he was one of the proprietors of the 
0le Theatre in Boston at that time. 
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Mr. Burkan: At this point, knowing the 
question of fact I won’t object to that. 

Q. Now, tell me if you know what principal 
characters that a man named Benjamin Webster- 
played in? 

Mr. Burkan: L object as incompetent 

immaterial and irrelevant. 

Objection overruled and exception. 

A. Benjamin Webster became famous in fo llr 
different plays. One was Robert Beaueaire, the 
other was Oliver Twist, in which he played Fagin; 

185 the other was the Dead Heart, in which he played 
the principal role of Village. 

Q. What was the fourth ? .V Then Don Caesar 
de Bazan. He made a great reputation in all 
rliose parts in London. 

Q. And he played the role ot Noirtiers in the 
Fechter version, that Fechter wrote of the Count 
of Monte Cristo? A. It was written for Ben- 
jamin Webster. 

Q. You are familiar of course with these differ- 
ent characters, of the four plays you have men- 
tioned? A. I have played nearly all of them my- 
self. 

186 q And of course you are familiar with the 
character of Noirtiers in the Count of Monte 
Cristo? A. Very well. 

Q. Does the character of Noirtiers in the Fech- 
ter version embody the characteristics of the four 
parts that you have mentioned in those four plays 
that Webster played in ? A. There is a scene rep- 
resenting each one of those plays, taken from 
those plays, put into the character of Noirtiers in 
Mr. Charles Fechter ’s play. 

Q. Did you prior to 1884 play under the man- 
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Plaintiff’s: James O’Neill — Direct 187 

agernent of John Stetson in the play the Count of 
Monte Cristo? A. J began with him in 1883. 

Q. And you played during the 1883 and 1884 
theatrical season? A. Yes, sir, under Mr. Stet- 
son’s management. 

Q. Now, when if at all did you acquire the play 
the Count of Monte Cristo, the Fechter version? 

A. Eighteen hundred and eighty-five. 

Q. From whom? A. From John Stetson. 

Q. How much did you pay for it ? 

Mr. Burkan: Jf there is a writing, the 

writing is the best evidence. 188 

Mr. Gerber: I am going to prove the 

loss of the writing. 

A. Two thousand dollars. 

Q. Is John Stetson alive? A. No, sir. 

Q. When did he die? A. I think about eight 
years ago. 

Q. At the time that you purchased this play 

from John Stetson did he give you a manuscript 

of the play? A. Yes, sir. 

Q. And I ask you whether at the time of the 

purchase of this from John Stetson lie handed you 

the manuscript that I now hand you? 

1 * 1 
Mr. Burkan: That is several questions 

in one. As I understand that question 1 

object. 

The Court: Mark the book for identifi- 
cation, and show him the book and ask if 
that is the manuscript that he received 
from Mr. Stetson. 

Manuscript marked Exhibit A for identi- 
fication. 

Q. At the time of the purchase from John Stet- 
son and the payment of the money, the $2000, did 
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you receive the manuscript marked Exhibit A for 
identification? (Paper shown witness.) A. This 
is the manuscript, yes, sir, that I received from 
Mr. Stetson. 

Q. How about the cover; was that cover in the 
same form? A. No, sir. 

Q. The outside cover? A. No, sir; the old 
cover became so worn and so used that I had to 
have it re-covered. 

Mr. Gerber: I offer in evidence this 

manuscript, other than the outside cover. 

191 Mr. Burkan: I object. I consent to the 

introduction of the manuscript with the ex- 
ception of the first page, the title page, on 
the ground that it is a selfserving declara- 
tion, and hearsay, and not binding on the 
defendant. 

The Court: Is the manuscript in the 

same condition that it was when it was 
handed to you? 

Q. Is the manuscript in the same condition that 
it was when it was handed to you? A. All except 
the cover. There may be a few slight cuts, and 
that is in the dialogue, but very few. 

U2 Q. That was for the acting part, a change in the 
dialogue? A. Yes, sir. 

Q. Other than the black cover it is in the same 
condition it was when delivered to you ? A. This 
is the manuscript as delivered to me. 

The Court: 1 will receive it in evidence. 

Mr. Burkan : I object to it on the ground 
the title page is a self-serving declaration, 
and not binding on the defendant, and is 
incompetent. 

The Court: If there is anything self- 
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serving in it, 1 will pass upon the probative 
value of it later. 

Exception taken by Mr. Burkan. 

Marked Exhibit A in evidence. 

Q. Has Exhibit A been in your possession ever 
since your purchase in 1885 ? A. Yes, sir. 

Q. Now did you receive any writing from Mr. 
John Stetson at the time that you made this 
purchase? A. A bill of sale, yes, sir. 

Q. Where was that bill of sale prepared ? A. In 
Mr. Stetson’s office at the Globe Theatre in Bos- 
ton. 194 

Q. And was it in your presence, prepared in 
your presence? A. Well, he called in his secre- 
tary, Mr. Wellman in, and said “Make out a bill 
of sale to Mr. James O’Neill for all my right, title 
and interest in my play of Charles Fechter’s ver- 
sion of Count of Monte Cristo.” 

Q. That was signed and given to you ? A. No. 

The secretary went out to an adjoining room and 
brought it in. And he read it, and Mr. Stetson 
signed it. 

Q. And gave it to you ? A. Yes, sir. 

Q. What became of that paper? A. It was sent 
to Mr. Charles Patty in Boston, who was defend- ^ 
ing my case against — 

Mr. Burkan : I object to that. 

Mr. Gerber: It is only for the purpose 
of showing the loss of the paper, and has 
no probative force except to prove the loss 
of the paper. It is secondary evidence only 
to prove the loss of the paper. 

Mr. Burkan: I object as incompetent, 

immaterial and irrelevant and not binding 
on the defendant. 
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(Witness continues.) It was sent to Mi. 0l u 
Patty in Boston. 

The Court: Who was Charles Patty’ 

The Witness: He was my lawyer in 
Tompkins case. , ^ 

Q. Eugene Tompkins was the manage 1 ^ 
Boston? A. One of the managers of the 
Theatre. 
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Q. A member of the linn of Gilmore ^ . re 
kins! A. No, sir; not at that time; Mi. Jl 
was in this city. . & oS . 

Q. You had occasion to commence a suit in 
ton ! A. Against Alexander Salvini. ^ j^y. 

Q. Sent on to him in connection with sonn- 
suit ? A. Yes, sir. 

Q. Where was that tilmt you saw 
afterwards? A. 1 have never seen it sin< ( . oJ . 
Is this attorney alive? A. Dead about s 

seven years ago. ’ ef ? 

Q. What effort did you make to get that l k 'j . ^ 
A. After his death I met a Mr. Carrington, 1 j 
'vas his name, who was in Mr. Patty’s om <* • 
asked him if he knew where those papers * 

198 , said he thought he could lay his hands on 11 j 

Jigged him to do so and send them to tae^ g 
my address, and lie promised to do so- 
•'•as an elderly man, a major in the army, an< 
as s lowing- declining years at that time. . ? 
r-f Alld after that, what effort <lid you ^ x 
‘ >ou go back to Boston ? A. 1 engaged a f 
to wwtl, me i„ Boston and search up «« 

wa"' 1 W0 ""“"y a lawyer who > 

^t«od Chariee Patty’s estate. Wo had an <. 

Pattv a’ “ nd lle S!li, l tin- pnjterB — -he «“ d J it 
atty ha ' , >«« Itis papers in inch a mess that 
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was almost impossible to find any particular 
tiling. So in order to hasten the settlement of his 
estate they simply took all the papers that did 
11() t relate to Iris estate and put them in the waste 
basket, or he said a drygoods box that they had 
brought up into the office for that purpose. 

Q- What effort did you make to get at that dry- 
goods box? A. lie said in moving that that box 
bad been placed in the cellar or basement ot the 
building, and we asked him how we could trace it, 
und lie suggested somebody that lie would send to 
] °ok for it, and did call a man in, to go down- 200 
stairs in the basement, and find out what became 

that box. The man came back and said that the 
present janitor down there, the man who has 
charge of the basement, does not know exactly 
^hat became of it; but it has disappeared; evi- 
dently thrown out as waste paper. 

Q- Have you been able to trace it after that ! A. 

No, sir. 

Q- How much time did you spend in Boston 
just tracing this particular paper? A. Well, 1 
should say at least ten days. 

Q- Were you doing nothing but trying to ge 
this Paper ? A. I was playing there at the time, - 
and 1 had the days to myself with the exception 
°f two matinees. 

Q. Now, you may tell what that paper con- 
tnined ? 

Mr. Burkan : I object to it on the ground 
it is incompetent, immaterial and irrele- 
vant, and not binding on the defendant. 

The Court : Do you wish to cross-examine 
011 tlie search ? 

Mr. Burkan: No, your Honor. 

Objection overruled and exception. 
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A. It was simply a bill of sale made out on an 
ordinary business sheet of paper with the head- 
lines of the Globe Theatre. It was not quite as 
long as a foolscap, but very near. 

Q. Stating what! A. As near as 1 can remem- 
ber it; “To whom it may concern : 1 have this day 
for value received sold all my right, title and in- 
terest in my play ot Monte Cristo purchased h% 
me from Mr. Arthur Cheney of James S. O’Neill, 
to be his property and his heirs’ tor all time;” 
words to that effect. 1 cannot recall them exactly. 
203 Q. That is the substance of it! A. That is the 
substance of it. 

Q. Now Fechter is dead, isn’t he? A. Oh he has 

died years and years ago. 

Q. Cheney is dead? A. You know Mr. Fechter 
was dead four or live years befoie ! played the 

P!ay- A v 

Q. He died before 1883? A. \es, su. 

Q. Cheney is dead? A. He died shortly after 
Mr. Stetson bought the theatre from him. 

Q. And you have told us ot the death ol Mr. 
Stetson? A. Yes, sir. 

Q. Now, has this manuscript ever been printed 
^04 your consent since you had it? A. No, sir. 

Q, It has always remained in this form, this 
manuscript form? A. Yes, sir. 

Q. Now you may tell us about approximately 
how many times you played the part of Edmond 
Dantes? L am now referring to the Fechter ver- 
sion of Monte Cristo ? A. Over 5000 times. 

Q. What part did you play, Edmond Dantes? 
A. Edmond Dantes, afterwards the Count of 
Monte Cristo. 

Q. Have you ever commenced suit against 
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people who have violated your rights to the 
Monte Cristo? 

Mr. Burkan: I object to it as incompe- 
tent, immaterial and irrelevant, and not 
binding on this defendant. Also the judg- 
ments in these cases will be the best evi- 
dence. 

The Court: He may have to lumber up 
the record to show that he has not ac- 
quiesced, and that he has from time to 
time brought suits. 

Mr. Burkan: I except. 20b 

Q. Have you from time to time brought suits 
against people that you claimed had violated your 
rights? A. Yes, sir. 

Q. You commenced suit against a man named 
Studley in Brooklyn? A. Mr. Stetson— I was 
simply a member of Mr. Stetson’s company at 
that time. 

Q. That was before you acquired the play? A. 

Yes, sir. 

Q. Subsequently you commenced action against 
whom, in respect of this play? A. 1 brought suit 
in Milwaukee against Jacob Litz; brought suit ^ 
against Mr. Considine, Portland, Oregon; 1 
brought suit against Mr. Fox. 

Q. William Fox? A. William Fox. 

Q. Did you ever acquiesce or consent to the pro- 
ductions given of the Count of Monte Cristo, the 
Fechter version, since you owned it, from 1885? 

Mr. Burkan: I object to that as incom- 
petent, immaterial and irrelevant. 

Q. By people who had not paid you royalties? 

The Court: He may ask whether he has 

ever consented. 
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Q. Have you ever consented to the product;,,)! 
by people of this version, by anybody ? A. No, 

Q. Who had not obtained your permission ] )V 
the payment of royalty ? A. No, sir. 

Q. Have you ever knowingly consented? \ 
Never. 

Mr. Burkan : I object to all this as j n . 

competent, immaterial and irrelevant, and 
as not binding on the defendant. 

Objection overruled and exception. 

Mr. Gerber: Now, in this connection l, e _ 

209 fore I ask him further, I offer in evidence, 
to make it more logical and chronological, 
a stipulation that was signed by the de- 
fendant’s attorney after we obtained : m 
order to examine the defendant before 
trial. The date of the stipulation is March 
5, 1915. I ought to state in that connection 
that the real date was sometime in 1913, 
the date we took the examination, and Unit 
later the original stipulation was signed, 
and my friend has been kind enough to sign 
a duplicate for me with the other date, tak- 
ing the place of the 1913, because the stipu- 

210 lation when 1 read it to you will show you 
that. 

Received and marked Exhibit B an<l 
read to the Court. 

Q. Now, did you see, or were you with the 
people at the time of the exhibition given by the 
General Film office of this play of Monte Cristo 
referred to in the stipulation, Exhibit B? A. 1 
was. 

Q. And were you also, or did you also witness 
a performance of that picture, and if so, where, 
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which theatre? A. It was a Delancey Street 
Theatre, on Delancey 'Street. 

Q'. Delancey Street? A. Delancey Street. 

q. Yes. Referring to that stipulation, para- 
graph five, Delancey Street Theatre, New York 
City ? A. Yes, sir. 

Q. Now, will you state to the Court just what 
that story as stated by that picture is. And if you 
have any memorandum there you may re- 
fresh your recollection by them? Start right 
from the beginning, and tell us the story in the 
picture? A. The story of the picture up to the 212 
ending of the first act in my play is taken from 
the novel — 

Mr. Burkan: I object to that as a con- 

clusion. 

The Court: Don’t say what it is taken from. 

Just describe the picture as you saw it. 

The Witness: The picture describes a few 

scenes, unimportant scenes that are not in my 
play. 

Q. Wouldn’t it be better — 

Mr. Burkan : 1 move to strike that out. 

Q. If you have a little parallel copy you may re- 
ler to that; that will help along? A. T do not 
think 1 have that copy. 

q. Will this refresh your recollection so that 
you may testify more clearly and logically? 

[ Book shown witness.) A. Shall I read that ? 

Q. If that directly states what you saw, yes? 

A. Yes, I am entirely familiar with this. 

The Court: Can’t that be marked? 

Mr. Gerber: I think so. 

Mr. Burkan: Anything that he pre- 

pared himself and knows something about, 
you may put in. Not the comparison. 
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Mr. Gerber: Not the comparison, but 

the parallel columns so far as the picture 
. is concerned. 

Mr. Burkan : I do not want to be bound 

by their description, because in some re- 
spects it is incorrect. 

The Court: You won’t be bound at all, 
but it will save the time of the Court sit- 
ting here and listening - to that as I have al- 
ready read it. It seems to me it ought to 
be marked just the same as if the witness 

ni ° 

* 10 gave the evidence. 

Mr. Burkan: It is not binding on the 

defendant, as to its accuracy? 

Mr. Gerber: Certainly no; not bound 

as to accuracy of any of my testimony. The 
first paragraph which speaks of the picture 
part only, only the first column on pages 
71, 72, 73, to 82 inclusive. 

Received and marked Exhibit C. 

Q. Of course you are familiar with your own 
play, and are you familiar with the book? A. 
Yes, sir. 

Q. Have you gone over this comparison or par- 
allel columns found on page 7L of the printed 
folio, which is entitled in this action ? A. I have. 

Q. And is that comparison accurate? A. Ab- 
solutely. 

Mr. Gerber: Now, I offer in evidence 

for the assistance only of the Court, the 
parallel column. 

Mr. Burkan: I object to that as incom- 
petent, immaterial and irrelevant, as sec- 
ondary evidence, and not the best evidence; 
that the novel and the pictures are the best 
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evidence; and the comparison is not pre- 
pared by this witness in the chair himself. 

Mr. Gerber: I only offer it as aiding 

your Honor when you read these volumes, 
and not binding on the defendant in any 
way, and not binding on the Court. Only 
for the assistance of the Court as they ap- 
pear in my brief. 

The Court : Yes, but are you going to of- 
fer the novel? Of course if you offer the 
novel and give a proper description of 
their play, and you have already put in the 218 
Fechter version, then you may put such a 
table in for the assistance of the Court, as 
1 understand Mr. Burkan insists on having 
the novel put in. 

Mr. Burkan: 1 object, your Honor, and 
furthermore if your Honor lets this in, I 
do not for a moment concede it is correct, 
and 1 should have to examine his witnesses 
in respect to each similiarity claimed, 
and to do that would take more time than 
your Honor desires to consume on this 
case. Why not do as they do in the Federal 
Court, put in the play, the novel and a de- 
scription from the pictures, but I cannot 
permit Mr. Gerber to put this in, and allow 
it to stay there without correction, and that 
involves taking up eighty odd scenes, and 
any number of scenes in the Fechter ver- 
sion, and any number of scenes in the 
novel, and my client could not go to that 
work, neither could your Honor. 

Mr. Gerber: You are not going to 
frighten anybody by that. 
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Mr. Burkan: 1 am not here to frighten 

anybody. 1 am here simply to try 
my ease. If your Honor allows this to <>o 
in, then I have to cross-examine the w it- 
nesses as to each scene and show that it is 
not similar; and 1 have made a summary 
showing the scenes and where they come 
from. 1 do not claim it is any more bind- 
ing on the Court than his is, but the mo- 
ment you allow that to come in I have to 
prove all that. 

Mr. Gerber: My idea so far as that 

is concerned, would be to put in the novel, 
put in the comparison, and then call 
another witness to show the accuracy of 
this, in addition to this witness, and they 
are going to put in their comparison. 1 
am not going to object to it going in, be- 
cause they are only aids to the Court. 
Your Honor is going to see the picture and 
1 think that is going to simplify the case. 

The Court: You are certainly entitled in 
my judgment to put it in if you wish to do 
so. And 1 am going to let you try your case 
in your own way, so far as confining your- 
self to competent proof. But I do think 
that I could dispose of this issue to the 
satisfaction of both sides with this table 
submitted with the brief, after I read the 
play and see the film. If it is alleged to 
be inacccurate I think the inaccuracies 
ought to be thrashed out. 

Mr. Burkan: That is what 1 will have 

to do on cross-examination. 

The Court: Then I will overrule the ob- 
jection. 
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An exception taken by Mr. Burkan. 

Mr. Burkan: Do you offer in evidence 

the novel? 

The Court: lie withdraws the offer of 

the novel. 

Mr. Gerber: 1 offer first the published 

novel of Monte Cristo. 

Received and marked Exhibit 1). 

Mr. Gerber: Now 1 offer in evidence 

only as an aid to the Court the comparison, 
to the accuracy of which the witness has 
sworn, to the picture exhibited by the de- 224 
fendant, the play, Feteher version, and the 
novel Count of Monte Cristo. 

The Court: 1 have not heard him swear 
to the correctness of the tabulation. 

Mr. Burkan: 1 object to it as incompe- 

tent, immaterial and irrelevant, secondary 
evidence, and not the best evidence, and it 
calls for the conclusion of the witness; was 
not prepared by the witness himself, or 
under his direction. Upon the further 
ground that the witness is performing a 
function which it is the part of the Court ^ 
to perform, and in no wise binding on the 
defendant. 

The Court: 1 will receive it as an aid 

to the Court. 

Mr. Gerber: I offer it for that purpose. 

The Court: I shall afford the other side 
the fullest opportunity to attack its accur- 
acy by cross-examination or otherwise. 

Mr. Burkan: I object, and except. 

Q. Now, what is your answer respecting the ac- 
curacy of this comparison on page 71 apply to the 
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comparison that is continued down to page 82 of 
this volume ? (Book shown witness.) A. I think 
it does. I am familiar with this; I have gone 
through it several times, and it is correct. 

Mr. Gerber: I offer it in evidence only 

as an aid to the Court, this comparison. 

Mr. Burkan: I object to it as 1 objected 

before. I make the same objection. 

Same ruling and exception. 

Marked Exhibit E, beginning on page 71 
and continuing to page 82 inclusive. 

227 Q. Has the production of your play been profit- 
able and successful f 

Mr. Burkan: 1 object to that as incom- 

petent, immaterial and irrelevant. 

Received and exception. 

A. It has been very, very profitable. 

Q'. Did you make any arrangement after, or 
about that time, of exhibition given by the defend- 
ant of their picture for the production ot their 
version of the Count of Monte Cristo with your- 
self in the part, for motion picture purposes? A. 
Yes. 

228 Q* With what company ? A. With the Famous 
Players Film Company. 

Q. That is a company that is engaged in manu- 
facturing and exhibiting motion pictures ? A. Yes, 
sir. 

Q. Were your pictures exhibited before or 
after? A. After. 

Q. The injunction in this case? A. After. 

Mr. Burkan : I object to that and 1 move 
to strike out that portion of the answer 
which refers to an injunction in this case. 
Motion denied and exception. 
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In answer to Mr. Blurkan — Cross-examination: 

Q. Now, you made a contract with the Famous 
Flayers Company did you not in respect to those 
motion pictures? A. My contract is with Mr. 

F rohman. 

Q. Mr. Daniel Frohman? A. Mr. Daniel Froh- 
man. 

Q. And was it under that contract that you and 
your company posed in the making of those mo- 
tion pictures that were produced? A. By the 
Famous Players Company; yes, sir. 

Q. Have you got your contract here? A. No, 230 

sir. 

Q. As I understand it you and your company 
gave an exhibition of that play of the so-called 
Fechter version of Monte Cristo before a camera? 

A. I never saw it. 

Q. You never saw your own picture, you mean ? 

A. Yes, sir. 

Q. But you and your company— A. Not in full ; 

I never saw it completed. 

Q. But that picture was completed? A. Oh, it 

was completed, yes, sir. 

Q. And that picture was exhibited after that 
time? A. I have never been able to see it. It 
never could meet us. 

Q. But you and your company did produce a 
production in motion pictures for the Famous 
Flayers Film Company? A. Yes, sir. 

Q'. And those pictures after completion were 
exhibited throughout the United States by the 
Famous Players Picture Company? A. Yes, sir. 

Q. And state — those pictures were sold to var- 
ious parties ? A. I never heard of that. 

Q. They were exhibited in Europe were they 
not? A. I believe so. 
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( i . And the films were sold for reproduction i» 
Europe were they not? A. I don’t know i don’t 
know anything about that. 

Q. But they were produced in Europe I 
heard they were going to produce them in j^ ur opo. 
nut whether they have or not I do not know 
Q. Now did you ever see any advertising matter 
that was used by the Famous Players Fif m (Join- 
pany, in advertising your picture of the Fount ol 
Monte Cristo ? (Paper shown witness.) Is 
this a copy of something. 

233 Q. es. That is taken from a newpan e r the 
Daily Telegraph? A. Vos, sir. 

Q. And that was used, wasn’t it then, ant j that 
is the manner in which your picture was adver- 
tised? A. Well, if I had been consulted J would 
iM vo worded it differently. 

Q. But that was used to advertise this motion 
picture for which you posed? A. I suppose so. 
j Jus is tlie first one l have ever seen of these. 1 
never saw it. 

Mr. Bui kan: 1 offer that in evidence. 
Received and marked Exhibit 1 . 

234 who was the man who was the staff** 

director, directing this performance for the p«r- 
P°se of making this film? A. Mr. Porter. 

Q. And Mr. Porter prepared the stage direct- 
ions, did he not, which were used? A. Yes sir: 

11 we had I think two directors. 

Q- Who were the two directors? A. One was 
an assistant Mr. Golden. 

Q'. Do you know his first name? A. T eannoV 
remember Ins first name. 

<wf° W \?° y ° U know from what those stage 
ections that were prepared for the manufac- 
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hire of this film Monte Cristo, that you posed for 
were prepared ? A. They had my manuscript. 

Q. You delivered your manuscript to them? A. 

Yes, sir. 

Q. And that is the manusript which was offered 
in evidence this morning? A. From a copy of it. 

I did not like to leave this out of my hands. I 
always clung to this manuscript. 

Q. You delivered to Mr. Porter and Mr. Golden 
the acting representatives of the Famous Players 
Company a copy of your manuscript of the so- 
called Fechter version to aid them in making the 236 
scenario that was used in making those pictures? 

A. Well, 1 think they consulted my manusript. 

Q. And those pictures were made from your 
manuscript ? A. Yes. 

Q. Now, I show you a description, and ask you 
to look at that and tell us whether that is the story 
of your play? (Paper shown witness.) A. Well, 
it is badly worded in the beginning. Edmond 
Dantes, a young man in the service of Pharon; 
Charon was the name of a ship. Prior to the voy- 
age he took leave of his invalid father and his 
sweetheart Mercedes, a tender farewell with Mer- 
cedes. 237 

The Court: Read it and tell me if that is a cor- 
rect story of your manuscript? 

The Witness: These did not occur in my play. 

Q. Did you pose for those scenes in the making 
of those pictures for the Famous Players Com- 
pany? A. Some of them; but they were taken 
from the novel. 

Q. Just read through. Have you read through 
that whole description? Just read it through? 

A. (After reading to himself.) Nearly all this 
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matter has been taken from the novel tl> at 1 
1)0, ly s property. laJ ! 

( i- There is no resemblance at all to y 01 ' 1 ' 

, Absolutely, there is; especially •» th<? 

Q. \\ ell, I ask you whether this paper d’ at _ $r 
' 011 does not represent scenes and | s ^ 
oils’ n. 11 ° f the P icture that was made by the t , 0 ,.r 
, )1m a ^ 0rs Company in which you and >° u $ 

sembi apPeared? A - There is a part that 1 * 

239 e ^ bl r anc e. 

cant ’ US V ,0int out winch part? A. Up to 
a )e > ni> to the prison scene. 

0 Rtf 10 ' 1 th<i recl «* A. Reel one. . t fe 
all rn, <<; .° ne resembles your play? A> 
la t ns all from the book. 

A, r. Gerber. He asks what 
Q. DoesV’ f 5 ' a ‘ S distinguished from tin 
does not ' ° ne resein ble your play ■ 

Q ^ ffll< 

purt deseHn '] 1 , Uv<> resp mble your play? J ' 0 n< 
Mercedes <>( bere > the marriage, of R a " pie' 

240 Noirtlt 8 r w ' s “ '"-V Play. T'.o h«« 

Q'. Tint' I’Puu'rs 1 think. fod 

That is a i, 1S ln y°ur play? A. And Vl 

T T^^y U)me1 A ' Reelt ' ,1 ' e ° t! 

Kembles Triv r ,° l "' ! A - Reel four for a f «" ' f ‘ 

‘l- Which y f P ay - . > 

,1 ” tB Ori-r ! .J« '°eate the few P» rts . #« 
ah, n “ 1, wealth. There % 

Wc “l«ly. M,, "‘e Cristo betas 

,l!i that i n tb^es y our play t A. Not as c * 


81 


Plaintiff’s: James O’Neill — (Tosh 

Mr. Gerber: That is the Famous Play- 
ers’ picture? 

Burkan: The Famous Players’ picture. 
(Witness continues.) You speak of the play, 
am comparing it with the play ; not my picture, 
suppose it would go. The picture is made after 
m y play. 

1 am not referring to the Famous Players’ 
IHctuie. J ask you whether the paper you have in 
yeui hand is not a description of the play l° l 
v Uch you and your company posed ? 242 

Mr. Gerber: I object to that, as 1 am 
not interested in that. I am not interested 
in that play at all, and 1 am referring to the 
picture. 

•Lhe Court: I suppose this applies to 

having that copy ? 

O n ^ 1 ‘ Uurkan : Yes, sir. 
in v Aou ^ y° u know that for that purpose of 
p . ln ^ motion pictures of that play of Monte 
o, it was necessary to write out such direc- 
ll °us and scenario? 

The Court: He says lie gave them the 
A. aiauusc ript for that purpose. 243 

q’ , r es > s ^‘j they got the copy of my manuscript. 
ui‘e? ? U and y° ur company posed for that pict- 
tii e ' M y °wn production and no other, I was 
I, a a Uie time. Some of the directions weie 

y lnc Personally. 

pr0(ll ^ you direct the making of this pictiue 
sir l< l<ni y°ui‘ play of Monte Ci'isto? A. Yes, 

Woritf ,aS ma tter of fact wasn’t it your play el 

i\ y T1 sto which was produced in this pictuie ? 

• J-es, sir. 
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Q. Every important scene, the entire play> - 
o\eiy important character that appeared in th‘- 
a ^ ^ on ^ e Gristo appeared on this pictuA 
A. Everything that is related to Monte Cristo a* 
a Play, yes, sir. 

Q. And don’t you know that Mr. Golden an 
, i L orter c °y righted this picture in which y° u 

rnrl vnn. - 1 they 
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and 

_ i -j - niio pici/uie in which .' 

1 * JT com l )a ny appeared f A. I suppose th~, 
don t know that they have, positively- 
Mr. RnvV.v. . i “ • evidence a 

Regis- 
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Mi. Burkan: I now offer in ci*"- . 
e°py light certificate issued by the Reg 1 *’ 
ter of Copyrights showing that the Famous 

righted the 


ill copyrights showing umt * — . 

ayeis Filin Company copyrighted ' 

i° ion picture entitled “Count of Mon 

nnsto” by Edward S. Porter and JoseP 1 
J< > < <m °f the United States in five parts- 
neW Gerber: 1 object to that as ineon»' 
nt > ^material and irrelevant, and no 
no p 111 !? 1 ? 1,SSUes raised in the answer, allt 
wh A b ‘ efense set up, and I do not care 

did in^i 6 Famous Players Film CompmO 
n the way of copyrighting their film* 

on tt T : 1 w iH receive it, and P« sS 

M^kM 0 >f Uve Val ^ afterwards. 

M <l Ex hibit 2. 

eopy of Ulkan: 1 now offer in evidence a 

c°pyri(>hf Ul a f ) Pbeation for securing °t 
Monte b Cri°+ Gle rn °tion play the Count 
Film Comrf °’ a PPbeant, Famous Play 1 
City. l any ’ Ti mes Building, New xr ' 

Same rulh! ’ ^ am ° objection. 

ExhiSf 3 eXC6Pti0n - 

offeied m evidence description 


of 

-ers 


Yor 
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of the play filed at the same time that the 
application was filed in the office of the 
Register of Copyrights on the 16th day of 
December, 1912. 

Same objection; same ruling and excep- 
tion. 

0 \t ^ av kod Exhibit 4. 

<f \vV nV ’ y ° U f es iified that a man by the name 
1 tl ‘ ^ s te v appeared in a certain part, or roles, 

8i)i !' ? ' ° 1 . 1 indicated four. 1 las Mr. Webster ever 
" iu this country? A. Not that 1 know of. 

i- lhd you ever meet Mr. Webster in vour life ? 248 
- ( n ever met him. 

°Wn y ° U1 testimony here was not of your 

Webste knowledge was it, in regard to Mr. 

‘bo sta<v ^ From my reading the annals of 

Q . No t o i 

ow n i) , \ as t y° u whether you testified of your 
A. 1 L ei ‘ 80nal knowledge as to what Webster did? 
hearing" le did those things from hearsay, from 
iiig ln h n . U u tell me, as to the kind of actor, tell- 
Pavt« i " ' a ^ character of actor he was, and what 

QFr 0 WaSgreatin - 

A. Tni,i° ln nliat you heard from other people? 

Q. ^ n ?. e )y tbe profession, 
ster y 011 i ln youv reading and hearing about Web- 
Adelpki mj ai ned that he was the manager of the 
sir. unitre in London, in 1868? A. Yes, 

. And for 
sir. 
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many years prior to that ? A. Yes, 


Q- And 


a ger Wn o ^ ba t be was very succesful as a man- 
Q- Pro?!" 04 ’ A. I think so. 

•^^chter ar> ^° Ur r f ac ^ n S you also knew tlmt Mr. 
° v about ..bncUed in the Adelphi Theatre in 1868, 
na t time? A. Yes, sir. 
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Q. From your reading you also knew ., 
\ersion of Count of Monte Cristo was plav 0) | a t 
the Adelphi Theatre, Strand, London, di<j v0ll 
liot? A. Yes, sir. 

Q. You also learned that on the 19th ot 
her, 1808, a dramatic version ot the Coii^ 0 f 
Monte Cristo was produced at the j>hi 
Theatre, Strand, London? A. Not by Mr. Hech- 
ter. 


Q. I don’t care anything about that, but | a5 ]- 
you whether you knew that on the 19th ot () e to, 
' her, 1808, there was produced at the 1 Adelphi 
Theatre, Strand, London, a play known as Monte 
Cristo? A. I do not remember. 

Q- Lid you ever hear that Webster did pj a y 
the part of Noirtiers quite frequently ! A. (y> r _ 
tainly. 

Q- You so testified this morning? A. ^ os, s j r 
Mr. Fechter wrote the part for him; yes, sir. 

Q- So that you knew in 1808 there did appear a 
Play known as Monte Cristo ? A. That was the 


Trst performance of Monte Cristo in English. 

Q. You say you learned from your reading that 
252 Hechter had written that version ? A. He had 
written that, yes, sir. 

Q. And did you ever see that version ? A. Here 
ls a copy of it. 


Q- No, I ask you whether you ever saw the 1808 
Vision of the Count of Monte Cristo? A. No, I 
never saw that version ; that particular copy. 

No, I ask you whether you ever saw that Ver- 
^ on ^at was produced at the Adelphi Theatre, 
•j rail( l» in 1808, whether you ever saw that? A. 
<ami °t say that, because I did not compare them. 
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In answer to the Court: 

Q- Did you ever see that 1808 version ? Did you 
ever witness it, so far as you know? A. Now 1 
cannot very well say that positively, because 1 
am under the impression that l have the same 
< opy there. 

In answer to Mr. Burkan: No, 1 am not (-ail- 
ing for your impression ? 

Mr. Gerber: That is exactly the point. 

It is exactly the same version. 

The Witness: If it was Mr. Fechter ’s work it 

must have been the same. 254 

The Court: lie has answered the ones- 
tion. Go ahead. 

Q. Do you now tell this Court that this version 
that you produced here in Court this morning was 
the same version that Mr. Fechter produced at 
the Adelphi Theatre, Strand, in 18(>8? A. With 
’he exception of some slight changes. 

Q- But y° u have testified a moment ago that you 
have never seen the 1808 version? A. No but I 
know that it was very long. That is wlmt 1 wanted 
to say before. The first of the Fechter version of 
Monte Cristo at the Adelphi Theatre in London 
the curtain descended about lmlf-past two in the 255 
morning. Some things were changed and had to 
b- cut and changed a little, but the main points 
are in that manuscript there. 

Q. Didn’t you in an affidavit made by you and 
. ubmitted to this Court, which was verified bv 
>'>u, on the 14th day of December 1912, testify as 
follows: “Fechter appeared in a version of Monte 
Cristo at the Adelphi Theatre in London in 
; bout 18fi9. This adaptation, however, was not 
Die same adaptation which he afterwards wrote 
for Mr. Cheney”? A. It had to be changed 
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Q. No, did you so testify ? A. \ cry likely. 

Q. No question about it is there ? A. No. 

Q Don’t you know that when this 1S63 version 
was produced that before its production a copy 
of the play was filed in the t office ot the Lord 
Chamberlain in London ? A. No, sii. 

Q. Did you ever hear ol it l A. ^ o, sn. 

Q. You never came across that m your reading 

of this Monte Cristo? A. No, sii. 

Q. Did you know that all the newspapers m 
London published long accounts ot this play as 
257 produced at the Adelphi Theatre, Strand, m 
1868? A. 1 very seldom read the London papers. 

Q. You never took any interest in that? A. 
Never. 

Q. When was the last time that you ever saw 
this bill of sale that you say M r. Stetson gave you 
for this so-called Fechter version ol Monte 
Cristo? A. At the time I mailed it or sent it to 
Charles Patty. 

Q. That was what year* A- Among other 
papers. 

Q. That was what year? What year was that ? 
A. That was 1 think about ? should say eight 
years — he died about eight years ago. 

Q. You haven’t seen it since? A. No, su. 

Q. Didn’t keep a copy? A. I never had a copy. 
Q. And you state to this Court that the last time 
you saw this bill of sale you remembei that the 
wording of Cheney, or words of Cheney appeared 
on that bill of sale? A. To the best of my belief. 

Q. Is that your best recollection ? A. W ell, you 
go back pretty far for me to venture to recollect 
the exact words of a given bill of sale. 

Q:. But do you tell the Court that? A. I can- 
not remember the exact words. 
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n Do you tell his Honor the words “Mr. 
Cheney” or “Cheney” appeared on that bill of 
.sale ? A. To the best of my belief, yes. 

0 That is the best of your recollection? A. 

Yes, sir. 

Q. And what day do you say you bought this 
play from Mr. Stetson? A. That was in June, 

1 885. 

q. ,J une, 1885 ? A. Yes, sir ; I think it was J une ; 
it was summer. 

Q. Since June, 1885, you have presented this 
play, you say ? A. 1 have, yes, sir. 260 

q. Now, you have heard of other versions of 
Monte Cristo besides the Fechter version have 
you? A. Yes. 

q. The French Lacy, or the French version? 

A. Yes, sir. 

q. You knew of the French Lacy version before 
vou bought this, did you not? A. Well, yes, sir; 

1 knew there was a French book of the Monte 
Cristo. 

(i Look at that and see if that is a copy of the 
French Lacy version ? A. Yes, sir. 

Q. Did you know that was in existence when you 
nought the play? A. Oh, yes. 261 

Mr. Burkan: l offer it in evidence. 

Received and marked Exhibit 5. 

Q. You also knew, did you not at the time when 
you bought this play that Mr. Dumas had writ- 
ten or had made a dramatization of this play of 
Monte Cristo? A. I heard of such a dramatiza- 
tion. 

(J. Have you ever seen it? A. 1 saw a copy of it 
a few months ago. 

Q. hi French or in English ? A. In English, and 

1 ( ad it. 
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Q. Please look at these three volumes and toll 
us whether that is a copy oi what you read three 
years ago I 

Mr. Gerber: I object to that. No object- 
ion to these books. 

Mr. Burkan: 1 offer those in evidence. 

Received and marked Exhibit 6. 

Mr. Burkan: J offer the translation in 

evidence. 

Mr. Gerber: J. cannot let the translation 
go in. I don’t know who did it or anything 
203 about it. 

The Court: I will receive it on your 

promise to prove it is a correct tianslation. 

Mr. Burkan: I will connect it. 

Marked Exhibit 7. 

Q. I think you testified that Mr. Fechter was 
dead? A. Yes, sir. 

Q. Am I correct in saying that he died in Aug- 
ust, 1879? A. (Witness pauses.) 

Q. Re was dead some time before you got this 

play, was he not? 

Mr. Gerber: Tie has testified to that. 

A. Who? 

264 Q. Mr. Charles Fechter? A. Yes, sir; about six 
years. 

Q. That would make it about 1879? A. Yes, sir, 
very likely. 

Q. You say you bought the play in lSSo, and In* 
died six years before that; that would make it 
1879? A‘. Yes, sir. 

Q. In your reading, or have you never 
heard that the widow of Mr. Fechter 

brought a suit against Mr. Stetson for 
an injunction to restrain Mr. Stetson from 
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producing this play now known as Monte 
Cristo? A. Yes, sir, there was such an action. 

q You also know that before that suit came to 
trial Mrs. Fechter died, and that was the end of 

it? A. Yes, sir. 

Q. That was so? A. Yes, sir. 
q That was some time before you purchased 
this play? A. I do not know the exact settlement 
on the subject, or whether there was any settle- 
ment. 1 know the case was dropped against Mr. 

Stetson. > f 

O Well, Mrs. Fechter died, and before testi- - 

mony was taken, that is before testimony was 
taken Mrs. Fechter died? You know that, do you 
not ? A. 1 am under the impression that the case 
was withdrawn on account of her death. 

O On account of her death, and that was be- 
fore you bought this play from Mr. Stetson ! A. 
Yes, shortly before it. 

O. Now, you also know, do you not, from your 
reading that in 1873 Mr. Fechter came back to 
America and produced this so-called Fechter 
version at Daly’s Theatre in New York? A. I 
remember he played it here; I don’t know the ex- 
act date. 

(J You did not attend the performance? A. I 
did not, no, sir. 

q A n( i you cannot say whether it was the 1808 
version, or some other version? A. I can say that 
there has been never but one version of Fechter ’s 
of the play. 

q you never saw the London version? A. No, 
sir: but T know— Mr. Stetson and Mr.— 

q No, no. T asked you if you ever saw the man- 
script of the play known as Monte Cristo that was 
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produced at the Adelphi Theatre, Strand, Lon- 
don? A. I said I could not answer that positively; 
but the Fechter version I have there. 

Q. Now, I ask you whether Mr. Fechter did not 
produce Monte Cristo here in 1873, and trom 18/3 
until the time of his death in 1873. - . 1111 ” lc 

did, yes, sir. 

Q. And produced it from the manuscript in Ins 

possession? A. Yes, sir. 

Q'. Didn’t you sign some contract oi • S(,,IK pap* 1 
between you and Mr. Daniel Frohrnan gn mg Mr. 
269 Frohrnan the right to exhibit in motion pictures 
this so-called Fechter version of Monte Cristo.’ 
A. Simply a memorandum contract. 

Q. Did you get one copy and Mr. Frohrnan 
another? A. No; there was only one copy made. 

Q. You kept that copy? A. No, sir; they re- 
tained it. 

Q. Mr. Frohrnan retained it? A. Yes. sir. 

Q. Do you know the contents of that papei . A. 
I gave 'him the right of making films of my play 
the Fechter version of Monte Cristo. 

Q- And it was under the terms of that contract 
27c ' vith Mr - Frohrnan that you and your company 
Posed ? A. There was no contract, that was simply 


a memorandum. 

Q- But it was in pursuance of all the teinis oi 
this memorandum that you and your company 
Posed before a camera for the the making of nio- 
J l °n pictures of this Monte Cristo? A. Yes, sir, 
that was the beginning of that agreement. 

Q. Now, I show you what purports to be a copy 
nf an ai ’ticle that appeared in the London Daily 
telegraph, dated October 19, 1868, and ask you 
To look on page 6 and all pages following and tell 
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me whether that is a substantially correct descrip- 
tion of your play Monte Cristo? 

Mr. Gerber: 1 object to that as the pur- 
est waste of time. 

Mr. Burkan: 1 propose to show that un- 
der the English law that the performance 
was a publication, and that the newspapers 
were justified in publishing any narrative, 
and that that \vas two years previous to 
the time they say they engaged Fechter to 
write tliis play, and that if it was public 
property there can be no other than a 272 
judgment for the defendant. 

The Court: The people who saw it had 
a perfect right to describe what they saw, 
and authorizing their description would not 
lie anything more as matter of law than 
what some newspaper writer gave to the 
public. 1 understand you are going to put 
t he play in evidence ? 

Mr. Burkan: Yes, sir. 

The Court: That will lie sufficient. 

Objection sustained and exception. 

Marked Exhibits for identification. 

g. Now, at the time that you appeared for Stet- 273 
son in this play of Monte Cristo, Mr. Stetson ad- 
vertised the play, using pictorial posters, did lie 
not depicting the scenes — and copyrighted them — 
of this play? A. For advertising purposes, yes, 
si r. 

Q. I show you a poster and ask you if that is 
one? (Paper shown witness.) A. That is one of 
the scenes of my play. 

Q. And that poster — A. That was used for ad- 
vertising purposes. 

Mr. Burkan: 1 offer that in evidence. 
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ia iiiu If 


,.;„V Ger1ler: I object to that as im n,a ' 

the de ' 


teriai. 

cisiojj j Ul V * "Hi pass upon it on the d 
admit it. Wl 1 overr ule the objection if 


1 


tlii s 
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Q. I sCw v Exhibit9 - 

VVa « the po st e 1 0ll f , t,lls Poster and ask you if 
T ay / < Pi «tu re ? Was » s «‘* t» advertise the 
">y print. ” A. Yes, *> r ' 


'hat . v ,( ‘Uire 

u ai is tvitt 

m y print. 

Tho Witness- 1 n'- 1 exee Ption. 

Q. No,M^” d r '^iMt loT" “* ° f PW ' 

”ot P t UM i 0pl ^nhro 1 t<! ?'' 0re posted on billboard 11 

Q. No YCS ' Sh00t “0 eountry, were they 

thc^vV,' ln,| t A. N 0 Was Panted upon the posters 
adv » r Put thl ,,Ul »“t anywhere, posted »■> 
Q Z2 r rt '°^ " tl " ! "' i ""ows ! sin, 1 »lyf-' 

78 A m t‘°"t ‘tepiet the striking or most 

q. A ^ lr - ° me of the acts and scenes • 

9 8, '°"’S l ‘outVcH l “ “ a 'fad Defendant’s Kshi*’ 1 ' 

tj. Ito Th e Con n . ‘ h e rooks f 

° f “etonrS* f °'' ttaolf m °N f “ sh0 "’ S ' ,«■ 

graph* t 7 thls poster Now for the purpose 

P"o,o- 

ask y 0 . ’ , hotyy 0 •. A. Sometimes. , 

S( W 0 f t |^ lothe r those 01 T ° f Photographs, » lU 
Posters W p! Sceile « of Voil Photographs represent 
Oes s .) a ^ ^ade? '\ r ! pla y from which those 
a -Y cs . • (Photo gra|lhs stlown wit- 
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93 

Plauitiff’ S: James O’Neill— Cross 
Q’ Those -ire . 11 

Poses? A mi . a ni ade for advertising pur- 
^risto * an i Us " as a great revival of Monte 
he play, rp, ai ° a H mine. 1 had to advertise 
Mr R S ° ,f lG fl as hlight pictures of my play. 
jj e • Ul an : 1 offer them in evidence. 

Q- Now, th!n. * tWU ^ niai ’ked f t to 19 inclusive. 

ll 'u'' scenes 


Q- Now th cWU ^ niai ’h e< -l f t to 19 inclusive. 
j^Picted upoi° l ? ai * e a S reft t many other scenes 
. ° n ’t know *i y ° Ul P° sters were there not? A. 

J*gle pictum 7 many - Yes - They would have 
le ir costumo^ ? j 16 c tiifei*eiit characters, showing 
Q. Now • S a , U< lots °f things. 
a0 tofM O nteC. lad P? s ^ ers allowing the very last 
?" , -l the Como ( h ( l you not, showing Danglars 
^ q’ Sir ' 1 01 M ° nte Clist ° havin S a duel ? A. 

^ an glars an T!! lei P' c t ure showing the death of 
ail( l Edmond . lecoilc iliation between Mercedes 
* "'Ip’acmo. »i', ailt a l so a picture showing Dantes 

, Q-.'rhont ; u A - Yos ’ sil - 

(!tl ging tho* r°f U Ul< ^ a l So a picture of Albert dial- 
tabbing t. Un ^ Monte Cristo, and then his 
do not roonu * ^ and accepting the challenge? A. 

Q- I S } l0 0< f f^at. We may have had it. 
v lfj w that o ^ ° U a Picture. Does not Exhibit 11 079 
S that i, (Puper show witness.) A. 

° ar th ac ^ * 111 le last act ; that is the end of the 

^1 in tLt° Ulth act? A - y es, sir. There is no 
at scene. That is the end of the fourth 

a ^ That vo , 

’ Eo. u Ure shows Dantes seizing Albert? 

Q- What , 

1 tessJi 0es ^ show? A. It shows Edmond 
(Jo ' v n the a f n§ Allx ' rt ’s arm, and Mercedes coming 
s age after the challenge is made, and 
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rlove 

’ be- 

O 

roll 


• JaiUes O’Neill— Cross 

Edmond j). 

gapped around ?? , he wil1 return the g loV 
, ^ Mercedes an i m let - She comes down b<= 
wil/' 1 * 1 him M< vf ys ' ‘Edmond, you will not. 
*. u not harm a h • Mercedes said “Edmond y 01 
O C ; use he is \Z V of } »s head.” “Why not?" 
Q- Now u your son.” 

twtenn ^h^that ^ efei,dailt Exhibit 14, a»d 
\vit ne . f^glars and n ° es llot show the duel he- 

28i 1 7i '• V,: (Wow, **» 

^ 8l yon , h °w you h V ’ thls ls it. 

»,„] th ether that d ' endant ’ s Exhibit 12 and «* 

S ip r° ncUi tatn b' " 0t ■*»»• Oonglaas dead, 
ing at p hotograph < tween Mercedes and Ah 

^ ft!* Ptaut?? "•“—) A. By look 

4 And n Us 18 mine tan tel1 Y ou they "’ e * 

Piet Pa, -f a °Y Were .'it 

sir. l( -ular scenes p USed — these pictures d 
Q. And u>1 ‘ 1>0m youi ‘ Play? A. Y« 
y °s, sir. 01 0 Used to . , 

Q* I sh 0 cV,r vertise the play? J 

dow n tho b death „ f y°° s J">‘ s 'nnv the death < 

' ateinejjj,. l a, and tl 10 . , '"A Eoit-tiers coniin 
” e ”» A T w bbo Euaoni makins th 
his thc> • S ls ihe end of my thir 

J-he World^ is Stl i ete hed°lnj lnte,s 011 the rocks wit 
in° t? A ' y IUe ”that y lln derneath the li» 
cast Th 4 a ^ sir - at y ° u u sed as a poster, di< 

O’ v 8 ’ si r. ‘nm dv6rt ised • n 
maid Y ° U u ls 0 . , Ult is what 1 ° Ver? A. Broad 
sir * Sinrii dVert ised tll had * made for. 

8 ()f Dantes? ? letnr ® of Villefon 

A. Second act, yes 
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11 ’ S: James O’Neil 


-Cross 


ho C Imt ea uP] ’ [ f ? U ? S ^ w ' 1 1 ^ Vi llefort visi- 


.. Q- You alsT' 1 Xt " A - Yes. 

also °h Mere edes d a nd 8howin S the wedding 
^^ had NoirtWs f » dm ° nd? A - Yes, sir. ‘ 
’ ll lefort . 18 1,1 the picture. "" 


\ 0rt instead xT- ? picture - That shows 
Now. am 1 ot Noirtiers. 


, ^ Now dwi '~ Vi 1>011 ‘tiers. 
ade in this action eVGr &Uy affidavit Y ou ever 

ri‘ Stets <m to vm, t 1 there was a hill of sale 
t0 A - If the 1 reSpect ot ‘ tlli8 Play Monte 
lavit. <|U< * dlon Was asked it must he 


\v 


’°rd s 


Ton, o f *“ °aDj 

Or; 1 ^ tets on to vn„7 lIiere was a hill of sale 

*n „ to f A - If tlm v ? spect ot ‘ this play Monte 
11 ,ll y affidav- question , . , 


Well j t • 

,M1 5- aflidavit that you have 
Ver 'amo U p mth «<aae. A. Then the question 

^Ir. Gerber • i i • 

Proper. j ft , \ 1 ob Ject to that as not 
ho may , n ‘ Ue i s anything in any aflidavit 

, Th « E™rt‘“, S , attentio " t(> !t ' 
f. , octs ever i • L ma Y ask whether he rceol- 
(] , J ; Do y 0ll ? having done so. 

U) du?!? 1 ' in this enL? 6VG1 stati,1 g iu any affi 
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l ther in tid . , ot ever stating in any affi- 
offect that . S p 1 ? 01 an Y other case anything 
J A. i j tl a * °i s ale passed from Stetson 

ttbiv.1 *, uon t think I rvun.finnpnl if 


UrV A. i “ 11,1 ot sale passed from Stetson 
''on, 1 ' ^ hhink the ° U hhink l ever mentioned it. 9Rr 
I si ' ,nl) er anyth; <P,< ?!° n Was Put to me. I do not 
0 ? ly s ai(f | | ni " )e ing' said about a bill of sale. 

% Y °' v Pleas >°f lS lt th ° pla y from Mr. Stetson. 

Hie ? d °r the 1,1 \ m \ t() P a 8‘ e 72 of the oompari- 
l) a , , lv ‘ st eolum n a< v <d 1 ( Dnntes ’ return home” in 
Ut n,° s ' d °es ou see ' there that in the play 

l >ie p_ aot rriottf m ,, . jj- m 


at ti s does ou see ' there that in the play 

} * J,? ^ e sery e l,loe t Morrell until he sees him 

flu j and ; , , <l ,n eets Dantes and asks about 
'W U I- The,,? !? he Would receive it within 
S Morrell ,° 11 ^ le nex t column you see Dantes 
tells him of the visit to Elba* 
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^laintiff’o. r 

^ J am(-8 O’Neill — Cross 

Mantes IscanesT appear in the book until after 
Coui 't to Und ‘ from Prison. Do you want th e 
Pear in any _ ,s ar * d that Noirtiers does not ap 

any Part of tht ,°* the l )llni as Dramatization * 

?° ai ’ until after tl* tkat ^ T °i ‘ tiers does not aP 
P bateau d’lf? * th ® esea Pe of Dantes from th 
011 the fi rs + _ / • have said tlmt. he ar>pe are< 


0,1 the first sceiu A nA, llaVe said that he appe j 
Q- don’t ° f the P^y. 

‘ U ‘‘ Jn d a< -t before +? U mt(?nd — A. He was in ( 

287 tol Wti t you? i le escape - 

d> T) le time that U a * m ^ la t Noirtiers appearai 
. ’escaping • . a ' n f e ‘ s appears in the Chate 
in your play! A. " 


\V< 


ita Ppear, m8 '’ is Peeu 

Q. You ( lf my Play. ' yolPrplay? A ‘ ’ 

Se llUt ^^tiors f U PecuIia r to your play, 
ter? a and that ? thi “ time ’ at 

and in l, In the fi rst Uel y onginal with F 

that he ,'° n ° v d, and 1 appears in the ’ 
Play. w ^ a PPears and T ery other scene. A 

See Ue of t/ ° in ®»y plLV 10t S ° en a ” ain U1 

Q \x T be play. 1 J he is in almost e’ 

288 ant’ s ’ do you Sav tl 

Pa Noi rti y that because in the def 

Av hat seenl e that that Xv / peaks to Dantes, at 
Q. Q n ls that? c ,s a plagarism? A 

ho m P e a ?f 72 ’ under the h n 
P let ure yoi ’ first e 0 l headlng “ Mantes 
,,<ieol Wn ! ay this is n m referring to 

‘ s ^°Ws him ltlt ^rtiers . s l0Wn there. Now, 

didy ou e Si arin S- Ba n !r aks t0 Dantes * Dal 

! n( 'ideuts-_ ai dla t We hav/ U 1 Standin S back. P 
^dent d aily s ceric> 0 f v plagari sed any of th 

° Vei> y scene Pl °^ ed ’ n our Ul - P ^ ay because of 1 
° ■ ° Ur Pictures? A. Non 


07 


q ' lull > — ' rosts 

,0 \> tllis *"*»■« scone. Do 


7 8h “»NZ “ fria8e ' 

Of mi U U tiers foil,: wm ~* i^ctu l UL'UclUSU 

pe ar r plctu re? a i i/ !° 1)antos at this part 
le f ° r ° n * ottr \ aVG bGf0re said that he up- 

C y« **«£ oTZ the r "' 5t «* -I 

the l few w °rds-, J. , Uglars - llc has asked 

the ni* ?' 1 sa y that Zn U1 J a ' bout tlle record of 
d,J Ctur es is an i. tor thu t in the play, or in 
0 ° ae scene. Ungeme nt of my play. After 

^ von i • 

ly e h. Sl)eaks to Danf Un A } tllis I )oint where Noir- 
poinf 1V ° ^ringed ' ° ^° U c ^ a * m this point 
> ™ your play | A . Not up to tl.»t 

& '*“« Uanta, hi?'" 1 do you that tllis scene 
‘fluent ol a „ s t0 Noirtiers, that is an 

Tlle Court - 1 n' 1 ol . youi ' P la y’ 

a de nee of inf, • ° l )l) i u ts that out as evi- 

w hieh ^> as ^1. tllat nx t,le Dumas dramati- 
p a " ll « seen? 8 offe ‘ e d in evidence that this 
ges 16, 17, 18 ? 0 pear8 in Act II, Part 1, on the 

Mr. «;,n ,“ nd 20f 

Av ay? r pj . / C . 1 ' . this making any head- 
r ®fer y 0l a T IS dl ev idence. lie is going to 
bas ° nor to them. This witness 
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llas never — “ Ul t0 inem - This 
The (j 0 S< 0n the dramatization, 
tion of ,; iUt - p bat will answer the ques- 
thing s ou JJ se - ^ 011 are going to point those 

n ^ r - Burknn . v 

tliat say aa ‘ ^ es ’ Slr> ® ll t here is a man 
c°rr ec t yS t lis com parison is absolutely 
and ^bere is only one conclusion, 

hove] > because it does not appear in the 

consequently it is stolen from him. 


Plaintiff’s: James O’Neill — Cross 


The Court: i am not interested in that 

at all. 

Mr. JBurkan: i know, but he is on the 
stand, and 1 propose to show by the French 
version that these pictures are depicted and 
portrayed in other versions, and the mere 
fact that he does not appear, does not make 
it a plagarism. It shows his comparison is 
inaccurate. 

The Court : That is what you are going to 
point out in your comparison. I do not see 
why we should take the time in asking him 
all the time, particularly as he has not read 
the translation. 

(At recess the Court adjourned until four 
o’clock for the purpose of inspecting the 
special demonstration of the film com- 
plained of.) 

After recess. 


JAMES O’NEILL, re-called: 

(By consent of counsel foi plaintiff and 
the defendant the Court in the presence of 
counsel for both sides saw the motion pic- 
tures exhibited by the General f ihn C 0111- 
pany at the office of the General F ilm Com- 
pany.) 

In answer to Mr. Burkan : 

CROSS-EXAMINATION (continued) : 

Q- Who prepared this comparison that is found 
011 Pages 71 to 82 of the record ? A. I don ’t know. 
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Plaintiff’s: James O’Neill — Cross 095 

(2- You testified this morning that you have 
never read the Dumas dramatization, and conse- 
quently you cannot state whether any of the inci- 
dents described in the picture are also contained 
in the Dumas translation. A. 1 have not read it 
thoroughly. 1 have glanced through it. 1 have 
not read it thoroughly, but glanced through it. 

Q. But 1 mean you are not sufficiently familiar 
with it to indicate those scenes contained in the 
defendant's pictures which are also contained in 
Dumas’ dramatization? A. 1 think part of them, 
yes, sir. 290 

Q. Now this morning 1 understood you to say 
in respect to the Dumas dramatization that vou 
had never seen it. 

Mr. Gerber: lie said lie had not seen this. 

Q. Which Dumas dramatization did you see? 

A. 1 have seen a copy of it. 

(2- A translation of it? A. Yes. 

<2. When did you see it? A. 1 saw it first three 
or four months ago. 

(2. In whose office? A. Well, I cannot remem- 
ber. 

Q. Mr. Gerber’s office? A. I think it was t 
handed to me, and asked me to look it over. 

<2. Who handed it to you? A. I cannot exactly 
remember who it was. 

Q. Now this person who prepared this compari- 
son made no reference to the Dumas dramatization 
at all, did lie ? Whoever it was prepared this com- 
parison? A. Not to me. 

Q. And he made no reference to the French 
Lacy version, did he? A. There is in the — 

<2. Does the comparison that you used and 
which was offered in evidence by your counsel this 
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morning, indicate that the person who made tU 
comparison referred in any shape or manner o; 
way to the Dumas translation or I* reach Lan 
version? A. Certainly, she did. 

Q. So that you can state whether or not any of 
the incidents contained in the pictures are also 
referred to and contained in the Dumas dramati- 
zation and French Lacy version? A. Not aftei 
the escape from prison. 

Q. You complain, in your hill of particulars, do 
you not, that the incident in the pictures showing 
Morrell giving Dante his Captain’s paper as a 
wedding present, is taken from Act I., Scene L 
of your play, do you not ? A. No, sir. 

Q. Will you please look at your lull of particu- 
lars and refresh your recollection . A. I < o no 
^member it in that connection. 

Q. (Paper shown witness.) A. That is right. 
Morrell does give Dante his papers as captain in 

the first aet of my play. . . 

<i. And you claim that is an infringement ol 
your play, that that incident was referred to only 
in your play, and not in any other version— A. J 
300 want to sav it is not referred to m words. 

Q. Do y ; u say that you are familiar with the 

French Lacy version? A. Yes. 

Q. Now, isn’t it a fact that on page 17 in the 
French Lacy version, you find the following: 
“Morrell: A moment (giving Edmond a paper). 
Read, Edmond.” Edmond: My captain’s com- 
mission, signed by you and your partner. Oh, 
Monsieur Morrell. Mercedes’ father to Morrell. 
This is my wedding present. Edmond: Good 
friend. Thank Mr. Morrell for me. I have no 
w °rds with which to speak my gratitute.” A. 
That is all taken from the novel. 
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Q. Now, don’t you in your bill of particulars 
claim that infringes your play, that depicting that 
incident in our picture? A. I had the first claim 
to it. 

Q. And you stated also in an affidavit, when you 
are supposed to have bought this play from Mr. 
Stetson, that you knew of the existence of the 
French Lacy version, did you not? A. I never 
had it in my possession, and I did not know its 
contents until afterwards, in some of mv contro- 
versies with people whom I sued for using that 
version, then I had to look over it and l became 302 
thoroughly familiar with it. 

q. Now I ask you whether you now make the 
claim that the incident depicted in our picture 
showing Morrell presenting Dante his captain’s 
commission, whether you claim that is an infringe- 
ment of your play ? A. In this arrangement; dif- 
ferent arrangement; different time. 

Q. Let me see your arrangement. In your play 
that scene is depicted at the betrothal feast. In 
the picture it is shown in the room of Father 
Dantes, isn’t it? A. I don’t remember. 

Q. Well, do you remember the event? The se- 
ntence of the event as depicted in the pictures? ^ 
A. I know that it took place in mine. 

Q. Don’t you know that it took place in the at- 
tic room of Father Dantes? A. That may be so 
m the play. 

Q. Isn’t it so, that in our pictures that particu- 
lar scene is indicated in the attic room of Father 
Dantes; Dantes comes in to see his father and 
embraces the father; Morrell comes in, and Ca- 
derouse comes in, and then and there Morrell 
hands the paper to Dantes, and savs, “Here are 


Plaintiff’s : James O’Neill Cross 


your papers,” or “Here is your commission”! 
Isn’t that so? A. Yes, sir; but we give a dif- 
ferent picture of it, I think. W e had it an exterior. 

Q. And it was daytime, also, wasn t it.’ A. 1 
think so. 

Q. Making it at the betrothal feast when all 
these parties are gathered at this least in the tav 


ern? A. No, sir; it is in the open. 

Q. That is at the time of the feast ? A. Well, 
in our pictures it is shown at a time when .Dantes 
returns from this trip; and led up to a different 
arrangement; different arrangement. 

Q. The arrangement is entirely different? A. 
' os, sir; the position of the characters is entne \ 
different. 

Q. And the arrangement in the P rench Lae\ 
version is also entirely different, too, isn t it? 

Mr. Gerber: I object to that, as making 

no headway. . . .„ 

The Court: What is the fact; is it dif- 
ferent in yours? 

Mr. Burkan: Absolutely different. 

The Court: Call attention to and state 

on the record the difference. 

Mr. Burkan: I will point that out when 

my experts come. 

A. It takes place in our play at the end ol t h 
first act. That is an entirely different arrange- 
ment from either this book or the novel. That m 
what I have contended right along. They have it 


m an interior. 

Q. And a great many of the scenes depicted oi 
shown in your play are not shown in the del end- 
ant’s pictures, are they? A. Nearly all the prin- 
cipal pictures are taken from my play alter the 
escape from prison. 
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Q. No, I did not ask you that. 

Mr. Burkan: 1 move to strike that out. 

Mr. Gerber: That is an answer. Allowed 
to stand, and exception taken. 

Q. Now, let us see: The escape is shown on the 
third reel of our pictures, isn’t it? A. 1 think so 
yes, sir. 

(2- Is the scene in Act ill., Scene 1., in your 
play, between Caderouse and a brigadier, and 
he Coneot shown in one of our pictures? A. lie 
is in only one scene of that act in the plav. 

Q. No, I ask you whether that particular situa- 308 
tion is shown in our picture? A. The people are 
discovered in the same manner as they are dis- 
covered in our play. 


(2. No, I ask you whether that particular situa- 
tion is shown in our picture, having a conversa- 
tion between Caderouse and the brigadier? A 
The same thing in my play. 

(2. Is the brigadier shown in our pictures? 
Is any brigadier after the escape shown in our 
pictures at any time from the escape? You have 
told the Court that almost every scene of your 
play is in our pictures. Now start with the very 
first scene ? 

The Court: After the escape? 

<2- After the escape, yes. A. The scenes are 
exactly the same as mine. 

Q. Is there a brigadier in our pictures? A. 
There may be. 

Q. The scene at the Poht du Gard. I ask you 
if there is any soldier shown, or any brigadier 
shown, in the Font du Gard, or in connection at 
all with that particular scene? A. I am not sure 
whether it was in that or not. The characters — 
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310 Plaintiff’s: Jaraos O’Neill— Cross 

1 was looking- at the characters; not at the en- 
semble. 

Q. The meeting between Edmond and Albert; 
Albert, Edmond, and the brigadier. Is that shown 
in our picture? A. I think not. 1 don’t think 
Albert came in on this picture. I think it was in 
the original picture which I saw. 

Q. Now, are you testifying from your own 
knowledge, or from what you have seen, or what 
you believe? A. What I believe. 

Q. Did you see the picture? A. \es, sir. 

Q. You did not see that in the defendant’s pic- 
ture? A. No, sir, I did not. 

Q. When was the last time that you saw the pic- 
ture up to today? A. The Delancey Street pic- 
ture. 

The Court: We are going on the one w<- 
saw today. 

Q- That particular scene between the brigadiei 
and Edmond and Albert is not shown in the (b 
fondant’s pictures, is it! A. There is no brigadier 
ln it. The scenes are the same. i 

Q. Please answer my question. A. I say re 
•312 Picture is mine. 

Q- Now I ask you again whether the incident 
contained in Act III, Scene 1, on pages 60, 61 and 
62 of your play showing the conversation between 
Albert, a brigadier and Edmond, whether this par- 
ticular incident is shown in our picture? A. To- 
da y in the third act? 

Q- In any act. A. Albert and Mercedes? 

Q- No, Albert, a brigadier and Edmond? A. 
here was no brigadier there. 

Q- And that scene is not shown, is it, in our 
pictures at all? A. Well, that particularly— I 
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don’t recall seeing any soldiers there, or any bri- 
gadier, in that scene. That was all the difference. 

Q. You know from your reading that you have 
testified to this morning, that Mr. Eechter played 
at the Adelphi Theatre, Strand, under M r. Web- 
ster’s management, for quite some time? A. Yes, 
sir. 

Q. He was employed there as an actor? A. As 
a star, yes, sir. 

Q. And you know that Webster appeared in a 
great many plays? A. Well, I don’t know that. I 
know Webster appeared with him in this play. 31 

Q. In this particular play? A. Yes, sir. 

Q. That was in 1868? A. 1 think so. 

In answer to Mr. Gerber: 

Q. Only one question: You were asked about 
your bill of sale, and requested to state whether 
you referred to that in your affidavit. I call your 
attention to your affidavit, which purports to be 
sworn to November 13th, 1912, and ask you 
whether you did not state as follows : “That there- 
after, and on or about the loth of June 1886 

Q. That is a mistake for 1885 isn’t it ? A. 1885. 

In answer to the Court: 

Q. “I purchased from the said John Stetson 31 
the said manuscript for said play of Monte Cristo, 
and ever since have been the exclusive owner of 
the same by virtue of the purchase of said manu- 
script’’ — A. That is right. 

Q. Is there any other purchase than the one to 
which this bill of sale had reference? A. No, sir. 

In answer to Mr. Burkan : 

Q. Do you remember whether you paid this 
money to Mr. Stetson in cash or by check? A. T 
paid it by check. 
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Q. Do you remember what bank.- A. I think it 
was the Dank of the Metropolis here. 

Q. Did you keep the voucher? A. Not after 
seven years. 

Q. Did you destroy the voucher? A. I did. I 
make that a rule after seven years. 

Q. You never made a copy of the bill of sale? 
A. No, I had it in my possession until I sent it up 
to Charlie Patty. 
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JOSEPH FROST, a witness called on behalf of 
the plaintiff, being duly sworn, testified as follows: 

In answer to Mr. Gerber direct-examination: 

Q. Where do you reside ? A. Sixteen Fourth 
Avenue, Brooklyn. 

Q. What is your business? A. Clerk in the 
County Clerk’s office of Kings County. 

Q. Of the Supreme Court? A. Kings County. 

Q. You have produced certain records from the 
files. Have you those records? A. I have. 

318 Q- Will you produce them please? A. (Pro- 
ducing certain papers.) 

Q. You produce certain records in an action 
brought in the New York Supreme Court, Kings 
County, John Stetson against James B. Studley. 
Were they taken from the files of that Court? A. 
They were. 

Mr. Gerber: I offer in evidence the sworn 
complaint of John Stetson, in the suit of 
John Stetson against James B. Studley, the 
complaint is sworn to on September 11, 
1884, in said action. The papers seem to 
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have been filed on April 6, 1886. 1 offer to 
read in evidence the sworn statement of Mr. 
Stetson, giving the date and the time of the 
purchase by him — 

Burkan: 1 object to that. 

Mr. Gerber: 1 don’t want this to go on 
the record. 1 only offer paragraph 6. 

M r. Burkan : l object to it as incompetent, 
and it is a conclusion, and it is a self-serving 
declaration. 

Mr. Gerber: i offer it not to overcome 320 
any paper adverse title, which they may 
have, if they have one — their pleadings 
show none, and they have none; but only 
in support— not the paper title that is ad- 
verse, but the title that has continued from 
188") down. 1 offer to show the nature of his 
possession as he claimed at that time. 

The Court: I will receive it and give you 
the exception. 

Mr. Burkan: I object to it on the ground 
that the complaint is not an official record, 
on the ground that the declaration con- 
tained in paragraph 6, which they are now 321 
offering in evidence, is self-serving, hear 
say, and not binding on the defendant. 

That this defendant is not a party to such 
suit. That this defendant has not had an 
opportunity of cross-examining the declar- 
ant. On the ground the declarations are 
irrelevant, they are incompetent and imma- 
terial. And they are conclusions of the wit- 
ness, and they are not statements of facts, 
but conclusions and opinions of the declar- 
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ant, and do not amount to legal evidence. 
I object to it on each and every ground 

stated. 

Objection overruled, and exception. 
Paragraph 6 received and considered 
marked Exhibit F. 

No cross-examination. 
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CHARLES W. WILDER, a witness called on 
behalf of the plaintiff, being duly sworn, teddies 
as follows : 


In answer to Mr. Gerber — Direct-examination . 

Q. What is your business? A. Billiard business. 

Q. Where? A. 1947 Broadway. 

Q. Where do you live? A. 202 West 74th 
Street. 

Q. Do you know Mr. James O’Neill? A. Very 
well, yes, sir. 

Q. Did you know Mr. John Stetson in his life- 
324 time? A. I did. 

Q. How many years did you know him prior to 
his death ? A. Well, from the time I was a very 
small boy. 

Q. Did you know him intimately? A. Very. 

Q. Where was he living in Boston ; at what ho- 
tel, prior to his death? A. Which house? 

Q. Yes. A. He was living in his house in Com- 
monwealth Avenue. 

Q. And where were you living; at Clark’s Mo- 
tel? A. At that time? 

Q. Yes. A. At the time of his death I was liv- 
ing in New York, at that time of his death. 
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Q. Going back, prior to 1885, did you meet him 
frequently? A. Every day. 

Q. Where? A. Well, at his house at that time; 
he was living in Haywood Place in Boston. 

Q. Did you have any talk with Mr. Stetson on 
the subject of his possession of the play, “Monte 
Cristo”? A. Very often. 

Q. State, if you please, what he said in respect 
of his possession prior to June, 1885, and, well, 
back, say 1883 and 1885. 

Mr. Burkan : [ object to that as incompe- 
tent, immaterial and irrelevant, and not 320 
binding on this defendant, and as hearsay. 

Mr. Gerber: Only for the purpose of 
showing how Mr. Stetson characterized, or 
claimed ownership, the nature of his pos- 
session at the time. 

Mr. Burkan : I object as incompetent, 
immaterial and irrelevant, and as a self- 
serving declaration. 

Objection overruled, and exception. 

A. Well, at some time subsequent to 1883 I 
know we had several 'discussions regarding 
“Monte Cristo,” the play which I had seen Feeb- 
ler do, and he remarked that if he could only 327 
find somebody, or knew somebody who could play 
the part, he would like to do so. I told him I 
understand, or I knew of a man that I thought 
could play it, a man, Mr. O’Neill. Well, he said 
be thought so himself. He said he thought a great 
deal of money could be made with that if he could 
find a romantic actor that Fechter was, but he 
did not know of one, but he did not know that’ 
O’Neill was good enough for that. At that time 
L believe .O’Neill was playing an engagement, I 


328 


1 10 

1 laintlff ’ s: Charles W. Wilde; 


329 


- ‘«‘uurt's: Charles W. Wilder— Cross 
“»™Ct lb ? y - H « S»‘ in touch with O’Nf' 

Cristo” i n U \T ° an arra ngement to play “A 0 

Q. t) 0 v NeW York - That was 1883. MY 

ls claimed °t!> 1 i! member about tlie time tbe .,? by 
Mr. Stetson ? been sold to Mr. 0 ’NeiH W 

q ^ * -A.t Y sii* 

talk -with Aj !! ^? Se ^ Vo Periods did you h &ve &l \ 
Ids possessitn ^ Son respecting the nati* ie 
Mr. W 0Wnershi P of this play ? 
tent inn V i. aU . : * °djeet to that as incou P 
self-servir^T 1111 and irrelevant, and aS 
the defen i!’ <0 cla ration, and not binding 
Previous ' i"-^’ an< * on the grounds of II1 ' 

Ha ob Jection. 

Q< Watdh/n Uling and exception. 

0Wa ershi p 0 h t e ® ay m respect to his possess^ 11 
J^ed the niL lt 1>lay “Monte Cristo”? A 
k°vec all ?; l l “ l 1,0 had bought it when l'« 
he he p “t»°>.n gs Arth “ r Cheney * l 
Phased the Glob, , Theatre. 


“ a »ea tin 

oe q’ Ale you a |J UI kan Cross-examination* 

30 (vv - 1 ave you yer ? ^ No sir 

No, si,!"' testil 'ed before for M 1 ’ 

an affidavit for Mr- 

^Did yOBeVMmake0 " efOT M,O*NeiUfA. 

started ' y ° U e "-r t„»l, 

“Monte (x ai f s t anyhow. 0 "? 111 an y case that h c 
Q. bid C * 1St0 ’’? A v y m connection with 
son i n y ° a ever ^ * N °’ si r. 

Q* When <id y G that he h " a ®davit for Mr. Stet- 
1(1 y ‘>u ^ ro - Ught? A - Never. 

lnto touch with Mr. 


• " • \\ 11UPI V- loss 

O’Neiij i„ 

iIr * 0 , Neilu?n Ct , of this Particular case? A. Well, 
&fc ga e< 011 Ule Perhaps a matter of five 


or 


Q X J cek sag„. 

homo |,1° 10U ! 1101,80 in Boston ! 
<!■ NeJv V“ No, v York. 


A. No, sir. 


'I- New Yori tv lork - 
, Who ' A ‘ <b ‘ in y place of business. 

J(,( ly. ‘ Cciiue with Mr. O’Neill? A. No- 

Q, ^ 

"^toalal? taken t() a lawyer’s office! A. I 
Q. To A, yoi s °Hice. 

^•Knox’s.' Gerbev ’ s cilice ? A. 


I was; it was in 


Q } ^ ^ 

f nlk,i d \vitiVvo , <)U f aW Mr - Kuox , Mr. O’Neill had 
lc ka d not. 1 a yoiu home, had he not? A. N 

0 Sjn 


132 


Q ' * - C> 

^iice? A. you v isht down to Mr. Gerber’s 

Q. iv, ! e did not do *h ttt . 


y 0ll !‘ d '° a talk with you before lie 
alk et | ( enn to the office? A. He simply 


told me re- 
;ht against 


... v(i(l in m v i 10 the office? A. 1 
at( ling s • P ace of business and tc 

°? e motion ni l 'h Whlch he lla<l hrougl 

^ The (in, lctuve concern. 

^ And tohi <M Ul i° llui Company ? A. Yes, sir. 
ni " r as the " 011 i'hat he had to prove that Stet- 003 
10t - at owner of the play ? A No, sir ; he did 333 

Q. Was 

ll^J’ica of n / ba ^ ( I u estion discussed at all, the 
j. 6 finiply ownership of the play? A. It was, 
j, s een tw * be had been to Boston, and 

,^ 1 ^ } . 8eilt lemen there, and got affidavits 
u Hai< l, ‘‘T , S ownership of “Monte Cristo,” and 
1 .^ittenh V 0 , a iihe to have you come down to 
' hffi, “| ev s office and see them.” I s& i ( i 
tl ^hat , v ! ’ Witl ‘ Pleasure.” „ 

6 c^nersffi 8 , aU that w as said on the subject of 
'P-- A. Nothing more was said. 


1 12 


334 


Plaintiff’s: Charles W. Wilder — Cross 


33f 


330 


Q. He did not ask you what you remembered? 
A. lie did not. 

Q. And he did not ask you whether you had 
ever had those talks with M r. Stetson in his life- 
time? A. Why, lie knew that. 

Q. He remembered that? A. Well, he knew it 
because it was open to negotiation on this sale, 
and I was the particular one that made him buy it 
after we discovered it. 

Q: And he knew that two years before that in 
1883 Stetson told you that he had some transac- 
tion with Cheney which resulted in the transfer 
of that play? A. I don’t know whether Mr. 
O’Neill knew that or not. I could not tell you. 

Q. Did you tell him about that, that you were 
present two years prior and had some interview 
with Mr. Stetson regarding this play? A. No, 
f don’t know that I did. I may have. Mr. 
O’Neill and I at that time — 

Q. Do you remember what you told Mr. O’Neill 
ln that regard? A. In regard to the — 

Q. This question of ownership of the play? A. 
No, I do not recall it. 

Q. Well, you vere very friendly with Stetson, 
were you? A. Very. 

Q. And he told you his 'business? A. Oh, 
while we were discussing this question, that was 
all. 


Q- And of course he told you that two years 
before, in 1883, that he had some transaction with 
Cheney, which resulted in his acquiring the 
‘‘Monte Oristo” play? A. Yes, sir; all his 
friends knew that in Boston. 

Q- He told you and all of his friends? A. 
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Those few that used to meet him every day and 
every evening. 

Q. Did he tell you that Mr. or Mrs. Fechter, in 
1883 had brought a suit against him to prevent 
him from giving further performances of this 
play, on the ground it was not his? A. I don’t 
recall that. 

Q. Do you recall that Mr. Fechter, or Mrs Fech- 
ter brought an action against Mr. Stetson, claim- 
ing he was not the owner of the play ? A. 1 heard 
something of that kind of a. suit. 

Q. You knew about the prosecution of that suit 338 
by Mrs. Fechter, did you? A. Yes, sir. 

Q. D'iy.l Mr. Stetson as|k you to furnish any 
affidavit to be used in that suit? A. He did not 
no, sir. 

Q. Now, when Mr. O’Neill brought you to Mr. 
Knox’s office, you and he had a talk? A. Yes 
sir. 

Q- You were told by Mr. O’Neill that the suc- 
cess in a case of this kind was in his establishing 
that Stetson was the owner of that play? A. 

No, sir. 

Q. And you did not realize that at all? A. I 330 
did realize that, yes, sir; and I knew that Mr * 
O’Neill some time ago had told me regarding los- 
ing the bill of sale which he had; I knew that at 
that time, after Charles Patty died, the lawyer in 
Boston. 

Q. What else did he tell you about this ques- 
tion of ownership? Anything else? A. No- 
thing particularly; nothing except I knew he was 
the owner. Virtually I was present at the time 
he bought it, but I was with him the day before, 
or the night before, and at that time when he did 
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'buy it. I knew that he had hong-lit it and paid for 
it, because we had several — 

Q. Were you present at that time? A. I was 
not present at the time. 

Q. Do you know what he paid for it? A. $2,000 
yes, sir. 

Q- For this play and other plays? A. He 
bought that play, and the preparation and some 
print that he had to take, or agreed to take. 

Q- What kind of print? A. Theatrical print 
34 j ^*at was to he used, to g'o out in the future, that 
be had contracted for, and agreed to take. 

Q- Theatrical posters depicting the different 
SCenes of this play ? A. Yes, sir. 

Q. Did you see the performance of this play 
during the time that you knew Stetson? A. I 
{ uew it from the first act, Counsellor, every word 

it, and 1 have seen it many times. 

Q- You Iknew there were a great many posters 
A. A great many. 

hi- Depicting- the various scenes and various 
ac ts of this play? A. Yes, sir. 

i • And it was advertised broadcast? A. Yes, 
342 s ir. 

Q- And the climaxes in the play were depicted? 
A - Yes, sir. 


ij- And the great scenes? A. Yes, sir. 

Al 'd the advertising was a great feature in 
^unection with “Monte Oristo”, wasn’t it? A. 
q’ s ' r ^ think it was. 

O’M one °f the considerations when Mr. 
thi bought the play was the taking over of 
q ® ass of print? A. Yes, sir. 

Mr Y° u ev er tell any other person besides 

Neill that you knew about this transaction 
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between Stetson and Cheney in 1883? A. You 
mean within the last year, or two, or two or three 
yea rs '! 

Q. Yes. A. No. 

Q- Well, now, you also knew, and going back 
two or three or four years, did you ever tell any 
person since 1883 that you knew anything about 
the circumstances connected with Stetson’s ac- 
quiring this play? A. Oh, yes. Since 1883? 

Q. Yes. A. Certainly. 

0- You told a great many people? A. Not a 
great many people; 1 cannot now exactly tell, but 
1 know I have had a great many discussions con- 
cerning “Monte Cristo”, it being so popular, 
etc., and Mr. O’Neill having made so much money 
out of it, and I also took to my self partly the 
credit of bis buying it. 

Q- Do you Iknow the Fechter play of “Monte 
Cristo”? A. Yes, sir. 

0- You know that Mr. Fechter played “Monte 
Cristo” from 1873 down to the time of his death, 
don’t you? A. Yes, sir. 

Q. He played it at Daly’s Theatre in New 
York, didn’t lie? A. I do not recall. I saw him o A r 
play it in Boston. 0 

Q* You know that lie continued right on? A. 

1 think L saw him play it in the 14th Street 
Theatre here in New York, and also Buy Bias. 

Q- You know lie died in the summer of 1879? 

A. Yes, sir. 

Q. You know that up to the day of his death 
Mr. Fechter produced that play? A. I do. 
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EDWIN S. PORTER, a witness called on l»<‘- 
iialf of the plaintiff, being duly sworn, testified as 
follows : 

In answer to Mr. Gerber- Direct-examination. 
Q. What is your business? A. Producing mo- 
tion pictures. 

Q. And you are what is termed a director in 
motion picture manufacture? A. Yes, sir. 

Q. Connected with what concern? A. The 
Famous Players’ Film Company. 

Q. You have been connected with them foi a 
good many years? A. About three years. 

Q. Prior to that were you connected with any 
other motion picture manufactory? A. Yes, sir; 
I had a company of my own, the Rex Company, 
Universal Manufacturing Company; ten years 
with the Edison Manufacturing Company. 

Q. You are the head director, are you not of 
the Famous Players Film Company? A. I am. 

Q. Now, will you tell the Court briefly how a 
motion picture is made; take it from the time you 
get the manuscript. A. From the time we read 
348 ^he manuscript ? 

Q. Yes, assuming the manuscript to he written? 
A. Well, in the first place we cast our picture 
after selecting such characters as are there are 
for the parts. We get our scene forms, property 
forms, start to build the scenery, and obtain 
such properties as are necessary; we costume the 
picture, or the people; get them together, and 
read the play over, and tell each one their part 
that they are to take; give them their part to 
study, and when the scenery is ready we start 
m to rehearse the various scenes. 
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In answer to the Court: Q. What do you 

mean by rehearse? A. Well, we take up each 
scene. For instance we do not take our pictures 
consecutively. For instance, you have one set 
we may use in eight or ten different scenes. It 
may be scene No. 1 , No. 3, 10, 100. We take up 
each separately; use scene No. 1 ; we rehearse our 
play thoroughly in just that one scene. 

Q. Do you mean, that they repeat the lines as 
they are going through the action ? A. Certainly 
in the picture we eliminate only such dialogue as 
is actually necessary to portray the motion and 350 
suggestion. We print the lines; we do take the 
actual lines of the play, hut just such lines as will 
portray a certain part, and we rehearse those 
lines, and the mechanics, as it were in general 
and when we have the final rehearsal everything 
is running smoothly, we stai-t the camera and go 
through it without the talking of that 

scene. Then after that is done we take 
up the next scene, and that is set. It 
may be 5, or No. 10 , go through the same pro- 
cess. In some cases we have the studio and 
scene painters sufficiently ahead with sets we set 351 
up, as high as eight or ten sets. In the other 
cases we work consecutively. We go from one 
set to another, giving the continuity, so that we 
may number the entrances, and how they are 
dressed, etc. 

Q- Do you actually give the lines of each part 
for each actor who is supposed to have a speak- 
ing part? A. No. we just give them the general 
business; a brief synopsis, and those lines are 
rehearsed at the time we rehearse that scene. 

We give them the lines as we explain in the busi- 
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ness to them, and rehearse. It is mostly built up 
at the time, that is at the time we go on the stage 
and take the picture. 

In answer to Mr. Gerber: Q. Take an impor- 

tant scene with an important incident, are any 
lines spoken by the artists before the camera? 
A. Absolutely. 

Q. Those are always used to give effectiveness 
to the visibleness of it? A. Effectiveness to it. 

Q. Do you hire good actresses and actors ? A. 
Yes, sir. 

Q. The same as you do in a regular production ! 
A. The same as we do in a regular production. 

Q. Do you costume them? A. We costume 
them, yes. 

Q. And have the scenery built? A. Some 
painted specially for that production. 

Q. Then they go through the regular play or 
performance, after rehearsing? A. Yes, sir. 

Q. That is, before high speed, isn’t it? A. 
Yes, sir. 

Q. Then the negative is developed from that, 
and then you manufacture your set from the ne- 
354 & ativ e developed, from that negative, which are 
di/rculated, taken off and distributed? A. Yes, 
sir. 

Q. Now, then, you spoke about taking a number 
of scenes, one scene, an interior. Suppose this 
court room was supposed to be a scene — say you 
put in five or six different parts, or a picture of 
three reels. You would take, would you not, the 
various incidents required through those three 
reels at one time in this room ? . A. At one time, 
yes, sir. 
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Q. Now then, when the picture you have is 
ready for general development for the negative, 
what would you do with those three or four or 
rive different scenes of this picture? A. They 
are all developed together, provided they are not 
too long. And after the development and drying 
and completing when the picture is completed we 
just get those scenes and number them at the time 
before the camera. If we have a scene No. 1 here 
for this picture, when it is talken we hold up a 
card with No. 1 on that. Then we take up the 
next scene, whatever the number is, we hold up 
the card that is. 

( L ). You mean you hold it before you, before the 
camera? A. Yes, sir; before the camera. It is 
to take care of the film; but when the film is com- 
plete, we separate those and put them in contin- 
uity. 

Q. IIow long do these rehearsals ordinarily 
talke place for a picture of three reels? A. Well, 
they vary a great deal. A three-reel picture will 
average from two to three weeks sometimes- 
four weeks. It all depends — 

Q- With the rehearsing, do you start right in? 357 
A. No, sir; we rehearse each part that we take 
up; after every picture is customed and cast, etc., 
and our first scene is set up, we call our people 
and those people who take part in the scene, we 
call them on the stage and rehearse that part; 
and we may rehearse for maybe half an hour, or 
an hour. It all depends upon how active they are 
in taking it up. Sometimes we only rehearse 
them two, and sometimes maybe only a couple of 
times. As soon as we find it is running smooth; 
and we can give them some start, we give them 
the lights' and go to the camera. 
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Q. By giving the lights and going to the 
camera, you mean the picture is ready to be photo- 
graphed by the camera ? A. Yes, sir. 

Q. For that particular scene? A. That is 
right. 

Q. Your company made a picture of ‘‘Monte 
Cristo” with the consent of Mr. O’Neill? A. Yes, 
sir. 

Q. IIow many reels did you have? A. I be- 
lieve ours is in live reels, if 1 am not mistaken. 

359 Q* H° w long did that take to manufacture? A. 
y I believe we held that for four weeks. 

Q. And during that four weelks, that including 
the rehearsing and drilling of the people? A. 
Yes, sir. 

Q. And their performance before the camera, 
the taking of the picture and developing of the 
negative? A. Yes, sir. 

In answer to Mr. Burkan — Cross-examination: 

Q. Tn selecting your scenes, you select such 
scenes as are dramatically effective, do you not? 
A. We do. 

360 Q. You discuss a great many scenes, and take 
only such as are suitable for motion pictures? 
A. Dramatic, certainly. 

Q. But what you are after mostly are effects? 
A. In some cases. Take well-known people, that 
people are familiar with, certain sets, while they 
may not .just fit right in for motion pictures, give 
some effect, but inasmuch as everybody has seen 
those people who are identified with it — that 
scene is identified with those people, and in many 
cases we will sacrifice some effect to use that scene 
that is well-known, and that situation. 
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Q. But generally you are after the dramatically 
spectacular effect? A. It depends upon what 
it may be. If it is an original scenario or well- 
known people, yes. But take a play that is well 
known, we try to give that to the people, as hav- 
ing have been there. There are certain things in 
a play that are dramatic, and they look for it, 
and we try to provide those things. 

Q. And when you made the “Monte Cristo” in 
which Mr. O’Neill and this company appeared, 
you sacrificed spectacular effects, and simply re- 
produced everything that appeared in this play ? 362 
A. f)h, no, we did not. 

Q. Why did you make the sacrifice you speak 
of in this particular instance? A. We picked 
out what we thought the most effective scenes and 
situations in Mr. O’Neill’s play. 

Q. And you were willing to sacrifice some 
parts? A. Yes, sir, sacrifice some parts. I 
admit that. 

Q. So that your rule does not apply ? A. I do 
not say we sacrificed them. We just eliminated 
them, probably thought another situation would 
be better for our purpose. ^3 

Q. You don’t want his Honor to understand 
that you gave out the parts, to Mr. O’Neill and his 
actors, and you had them read all the lines, and 
the whole business for this picture? A. Not all 
the lines, but certain lines we thought could 
awake a certain emotion or effect. 

In answer to the Court: Q. I understood you 
1 o say that after you received this manuscript, you 
gave out the parts to the players? A. Yes, sir- 
that is just the business. ,We read over a brief 
synopsis just the general business; general des- 


J22 


364 Plaintiff’s: Edwin S. Porter— Cross 

cription of that. We did not give it to them with 
the view of studying the lines, because there are 
very few lines; but just to get familiar with the 
character of the part; so that you could study it 
and study the situation he depicted. 

Q. You would have somebody read what you 
would want specially? A. Yes, sir; taken from 
the manuscript, and have the scenery set in the 
part, too. 

Q. A description of the various scenes? A. 
A description of the various scenes. 

Q. And the business that was to be done? A. 
Yes, sir. 

Q. And the striking utterances that appeared 
in it? A. Yes, sir. 

Q. And that is why nobody had to do with it 
unless lie was taking a prominent part? A. A 
prominent part yes, sir; those are, no doubt, sup- 
ernumeraries for those parts. 

In answer to Mr. Gerber: Q. By the direct- 

or’s act, was it? A. Yes, sir; by the director’s 
act. 

Q. Depending upon the man who is taking the 
366 Picture? One director has one system of train- 
ing his artists, and another has another system? 
A. Yes, sir. 

Q. So that there is no general rule on that? 
A. No, sir, there is no general rule on that; no 
fixed rule. 

Q. When you took the picture of Mr. O’Neill 
and his company, you made a substantially ac- 
curate reproduction of his play, did you not, of 
“Monte Cristo”? A. No, I claim it is far from 
being an accurate reproduction. 
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Q. You just took particular scenes and occur- 
resces, and particular situations, and particular 
climaxes? A. Yes, sir; absolutely. 

Q. Did you take in those instances which you 
were supposed to take, Mr. O’Neill’s people? A. 

Yes, sir. 

Q. There is no question about that ? A. There 
is no question about that. 

Q. You wrote out a description of this play, did 
you not; you and Mr. Ooulden ? A. A descrip- 
tion of the play ? 

< t ). Yes. A. We adapted the scenery from his 
play, yes, sir. 

< t >. That is, you took Mr. O’Neill’s talk and his 
manuscript ? A. Yes, sir. 

Q- You and Mr. Ooulden sat down and prepar- 
ed what is known in your business as a scenario? 

A. Yes, sir. 

Q- i hat is a description or synopsis of your 
picture? A. Yes, sir. 

0. And then you prepared the directions that 
were used in the malking of the picture; that is- 
in arranging for the business of the artists and 
setting and so on? A. That is true. 

Q. And after you had completed your work, 369 
you copyrighted, did you not, vour description 
and your pictures? A. Yes. 

Q. Please loolk at this paper and tell me 
whether this is not a true story of this descrip- 
tion that you prepared 1 am referring to Defend 
ant’s Exhibit 4. (Paper shown witness.) 

The Court: ITow does it matter? 

Q. You did copyright that description? A. 

Yes, sir; wo did copyright that description. 

Q- You sent two copies — A. No, I won’t say 
that we copyrighted the description. We copy- 
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righted the film. I don’t know whether the des- 
cription was — 

Q. This is from the Copyright Office. A. Then 
it must be right. 

Q. They say you did? A. Then there is no 

question about it. . 

Q: You sent to the copyright Office a descrip- 
tion of those pictures that you 

The Court: You have it in evidence al- 
ready. . , ( 

(The following witness is called out o 

order.) 


STELLA L. COLLYER, a witness called on 
hehalf of the defendant, being duly sworn, testi- 
fied as follows : 

In answer to Mr. Burkan direct-examination: 
Q. Where do you live? A. Baldwin, Long Is- 
land. 

Q- And what business are you engaged in? A. 
372 l am a translator and stenographer. 

Q. l>o you speak French ? A. I speak French. 

Q. Do you read and write French? A. Yes, 
sir. 

Q. Where are you employed ? A. By Z. & L 

Rosenfield. 

Q* Their business is what? A. Stenography 
and typewriting. 

, Do they do a translating business? A. Yes, 
sir. 

( b Did you make a translation of Dumas’ 
afohto Cristo” from the French into the 
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English? A. Yes, sir; from the French into the 
English. 

Q. Did you make it for me ? A. I made it for 
Mr. Nathan Burkan. 

Q. And did I deliver to you, or cause to be 
delivered to you, and furnish Dumas’ dramatiza- 
tion of the Count of Monte Cristo in the French 
language? A. Yes, sir. 

Q. Did you make a true and accurate transla- 
tion of that work? A. Absolutely true and ac- 
curate. 

Q. Is this your work that you have before you 374 
now? (indicating) A. Yes, sir; it is. 

Q. And the three volumes which have been pro- 
duced and marked Defendant’s Exhibit 7, is a 
true and accurate translation of Dumas’ dramati- 
zation in the French language of the “Count, of 
Monte Cristo”? A. Yes, sir. 

In answer to Mr. Gerber, cross-examination : 

Q. Were you born in this country? A. Oh, 
yes, sir. 

Q- And you have always lived in this country, 
haven’t you? A. Always, except while I was 
away at school. 

Q. Where did you study? A. In Montreal in 375 
a convent. 

Q. Do 'you converse in French fluently? A. 

Well I am a little out of practice in conversational 
French. 

Q. Do you do writing in French? A. A great 
deal ; most exclusively. 

Q. That is, writing French? A. Yes, sir. 

Q. \ ou are not a writer of any books, or any- 
thing, in French, are you? A. No, sir. 
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Q. Have you done much translating in French 
outside of this particular work » A. I have tran- 
slated almost constantly for the pas uee.jeais. 
Q. Of French into English? A. \es, sir. 

Q. With the (Misses Kosen field? .A. * 

Rosenhelds ; almost all Frenc i 17 a ^ s . , , in 
been produced in English I have i< ■ 

the last three years. rriri ,. r .: 110 . 

Adjourned until tomorrow moinin„ 

March 16, 1915, 10:30 a. in. 

377 New York, March 16, 1915- 

Ease continued 

All parties present. 

Mr. Gerber: The plaintiff irate. 

(Plaintiff li® r ® move^to dismiss the com- 
Mr. Burkan. I no cause of action 

• ^SaXdjontlte^W 

the plaintiff Mon ie Cristo". 

On tte ^nnd that 

had any title, has di y ^ rty therein, 

common law rights ant l • 

3 ’ 3 by depicting particular 

dents and scenes ot hi. 1 . 1 , na rds 

posters which were posted on 

and other public place* throughout the 

country without any restriction. 

ir ,, a flint this court has no 

Upon the ground tnai 

jurisdiction because it affirmative ■ y i U 
pears that the plaintiff has ie P* . 
motion pictures this play, am ns 
has been copyrighted, and there has been 
offered in evidence a copyright certificate 
issued by the registrar of the Copyright 
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Office, showing that this motion picture 
play adapted to reproduce this play of 
“Monte Cristo,” has been copyrighted and 
published. 

Upon the ground that the common law 
right in the so-called play, the Feehter ver- 
sion of the play, or the play claimed to be 
owned by him before the. commencement of 
this action, lias expired by limitation, be- 
cause if this play had been copyrighted bv 
the author thereof, the term of the copy- 
right would have expired in 1898, and under 380 
no law can the plaintiff utilize any play, or 
any work, the subject of copyright, for any 
term beyond that authorized by the Copy- 
right Law. In fact, he is seeking to ex- 
tend to perpetuity the term of this literary 
work, which under no law is lie entitled to, 
and 1 move to dismiss upon each and every 
ground. 

1 he Corn t * 1 will reserve decision 

Mr. Burkan: I desire to read in evidence 
the deposition of certain witnesses pursu- 
ant to a commission issued out of this 
Court in this action. 1 offer now to read 381 
the deposition of Herbert Trended, who 
appeared before the United' States Consul 
at London, on the 5th of August, 1913. 

HERBERT TRENDELL of Ambassadors’ 
Court, St. Janies’ Palace, London, Chief Clerk in 
Hie Lord Chamberlain’s Ollice, aged forty-nine 
years and upwards, being duly and publicly sworn 
pursuant to the directions hereto annexed, and 
examined on the part of the defendants doth de- 
pose and say as follows: 


128 


382 Defendant’s: Herbert Trendell— Direct 
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First Interrogatory : What is your name, resi- 
dence and occupation ? 

To the first interrogatory lie saitli: Ilerbeit 
Trendell, M. V. O. ; Ambassadors’ Court, St. 
James Palace; Chief Clerk in the Lord ( liamber- 


lain’s Office. 


Second Interrogatory: Do you hold any public 
office under the Royal House or Laws of (neat 

Britain? If so, what office do you hold? 

To the second interrogatory lie saitli: The 
Lord Chamberlain’s Office is one of the Depart- 
ments of the King’s Household, and 1 am tliete- 


fore in the King’s Household. 

Third Interrogatory: If you shall have stated 
that you hold the office of Chief Clerk ol the Lok 
Chamberlain’s Office of Croat Britain, how long 

have you held that office ? 

To the third interrogatory he saitli: 1 have 
been in the Department for about sixteen jeais 
and have been Chief Clerk for about nine vaeis. 

Fourth Interrogatory: If you shall have stated 
that you hold the office of Chief Clerk of the Loid 
Chamberlain’s Office, what are your duties as such 


officer ? 

To the fourth interrogatory he saitli : T am m 
charge of all the official work under the Lord 
Chamberlain. 

Fifth Interrogatory: What records, papeis, 

documents and files are under your charge and 
control as such officer, in a general way? 

To the fifth interrogatory he saitli: All papers 
with reference to licensed plays and any official 
papers that go through the Department in con- 
nection with the Royal Household work. 

Sixth Interrogatory: State whether or not you 
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examined the records and files of said office for 
the purpose of ascertaining whether a drama or 
play entitled “Monte Cristo” is on file in said 
ollice ? 

To the sixth interrogatory he saitli: 1 did. 

Seventh Interrogatory: If you shall have 

stated that you have examined the records 
and files of said Office, and have found the drama 
or play entitled “Monte Cristo” on file there, 
state whether the same is printed or written, and 
when the same was filed or recorded in said Office. 

To the seventh interrogatory he saitli: It is 386 
printed in the form of a book and published. It 
was filed on the 17th October, 1868. 

Mr. Gerber: I do not object to any part 
of the answer, but they ask with reference 
to this Fechter production, and the rest of 
the question is: “State whether the same is 
printed or written, and when the same was 
filed or recorded in said office.” This part 
of his answer: “It is printed in the form 
of a book.” What I object to is the words 
“and published”. 

The Court: What is the rest of the ans- 
wer? 387 

Mr. Gerber: “It was filed on the 17th of 
October, 1868.” 1 do not object to any 

words, except the words “and published”. 

Objection sustained, and exception. 

Mr. Burkan: Your Honor allows the 
words “It is printed in the form of a book, 
filed on the 17th of October, 1868,” and you 
exclude the words “and published”, to 
which I except. 

Eighth Interrogatory: If you shall have stated 
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that you found the drama or play entitled Monte 
Cristo” on file, or record in said Office, do you 
now produce a true copy thereof ! 

To the eighth interrogatory he saith: Yes. 

Ninth Interrogatory: If you shall have stated 
that you found the drama or pjaj 1 <>n ® 

Cristo” on file, or record, in said office, <m< ia 
you now produce a true copy thereof, annex sin i 

copy to your deposition. 

To the ninth interrogatory he saith: I do so. 

Copy produced by witness; marked in- 
hibit H. T. I”; signed by witness and com- 
missioner and formally put in evntna. 

Tenth Interrogatory: If you shall have stated 
that you found the drama or play 1 1)11 ‘ 

Cristo” on file, or record in said Office, do the files 
or records of said Office show who caused t k >n 
to be filed or recorded? If they do, state wliat 
such files or records show in that respect . 

To the tenth interrogatory he saith : I fiat m 

rather difficult. The Lord Chamberlain licenses 
plays to the Manager of a certain I heatic aiu ve 
never note in our registers any person in p«n it 
ular. The Manager of the Theatre is always held 
responsible for a new play being produced, me 
license is sent to him and after the first nig i o 
its production the producer of a new plat 1 1 a s u 
right to ask the Manager for that license. 

Eleventh Interrogatory: If you shall have 

stated that you found the drama or play Monte 
Cristo” on file, or record in said Office, do ,\ou 
know who caused the same to be so filed or 
recorded? If you do know, give the name oi the 
person or persons who caused the same to he so 
filed or recorded. 
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To the eleventh interrogatory he saith: All l 
can say is that on the original copy there is the 
name written of Mr. Benjamin Webster, Theatre 
Loyal, Adelphi Strand, and it has also written on 
it “Licenser’s copy.” 

Twelfth Interrogatory: If you shall have 

stated that you found the drama or play “Monte 
Cristo” on file, or record in said Office, state 
whether the same was so filed in pursuance of anv 
law or statute, and if so state under what law or 
statute ? 

To the twelfth interrogatory he saith: 1 pro- 392 
duce and annex to my deposition a copy of the 
statute under which the Lord Chamberlain re- 
ceives plays for licensing. 

Copy Statute produced by witness; 
marked “Exhibit 11. T. 2”; signed by wit- 
ness and commissioner and formally put in 
evidence. 

Thirteenth Interrogatory: If you shall have 
stated that you found the drama or play “Monte 
Cristo” on file, or record in said Office, do you 
know whether a preliminary permit and a license 
to produce said play were ever granted to any 
person or persons, company, corporation or asso- 393 
ciation ? 

To the thirteenth interrogatory he saith: It is 
impossible to say. We should only have a regis- 
ter of the license actually issued. 

Fourteenth Interrogatory: If you shall have 
stated that a preliminary permit and a license to 
produce said drama or play “Monte Cristo” were 
issued or granted, state to whom said license and 
permit were granted, and by whom, and by what 
authority and in pursuance of what law or statute 
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395 


396 


the* same were granted and when each of the same 

was granted. . , . m W 

To the fourteenth interrogatory he saitl . * 

has been practically covered 1 by my other answeu . 
There was no preliminary permit as tar a « 
find by the records. At that date a P * . 
not he produced on any permit without an actua 
license. Now we do grant permits, bu 

^ 10t then * . if vou shall have 

Fifteenth Interrogate y. * , . sa ; ( j 

stated that you found on hie oi I * ?c<)1 , r0 _ 

Office a preliminary permit and a hcens 1 
dtace the drama or play “Monte Cristo , do yon 
now produce true copies of sue i 1( tns 

mitf . v . f /.on. 

To the fifteenth interrogatory he sai • 

not produce a copy of the Ik*”*® /^ position a 
kept. I produce and annex to 

form of license. , r n ,i < < p; v. 

Form of license produced; ma - 
hihit H. T. 3”; signed by witness 
missioner and formally put m ( ' l( 
Sixteenth Interrogatory: II jou s>< . 

stated that you produce true copies 
license and permit to produce the < ianul • 

“Monte Cristo”, annex the same to 3 0111 

To the sixteenth interrogatory he saith. I h 
just produced and annexed to my deposi 
form of license. ,, . ,. 

Seventeenth Interrogatory : State v 16 101 
not the files or records of said Office show w u n 
said drama or play “Monte Cristo” was first 
publicly represented in Great Britain, an< > K<) > 
state what such files or records show' in i<i 
respect. 
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To tbe seventeenth interrogatory he saith: 

The files show that it was sent in to the Lord 
Chamberlain’s office to be read on the 17th Octo- 
ber, 1868, itwms read on October 17th or 18th and 
license sent on the 19tli. 

Eighteenth Interrogatory: Do you know of 
any other matter or thing in relation to the mat- 
ters in difference in this action which might bene- 
fit the defendant therein? If you do, state the 
same as fully and at large as if you had been par- 
ticularly interrogated in respect to the same. 

To the eighteenth interrogatory he saith: No. 398 
The Lord Chamberlain has nothing whatever to 
do personally with the owner of a play, but only 
with the manager who produces it and receives 
the license. 

C KOSS-INT ERROG A T( )RIES : 

First Cross-interrogatory: If, in answer to the 
sixth interrogatory, you state that you have ex- 
amined the records and files of your office, for 
the purpose of ascertaining whether a drama or 
play is on file in your office, state when and by 
whom the request to make such examination was 
made, and if the request was made in writing, 399 
annex copies of said written request; if you sent 
any answer to said request, please annex copies 
of the answers you sent. . 

To the first cross-interrogatory he saith: The 
request was made by Messrs. Strong, Buckmaster 
& Bolden, Solicitors, on the 15tli March, 1913, 
and we sent them the copy on the 26th. I produce 
and annex copy of their written request. We 
should send no answer; simply “with the Lord 
Chamberlain ’s compliments. ’ ’ 


400 


Defendant’s: Herbert Trendell— Cross 


Copy of request produced by witness; 
marked “Exhibit H. T. 4”; signed by wit- 
ness and commissioner and formally put m 

evidence. , 

Second Cross-interrogatory: State whether 

you personally examined the recoids am MS . 0 
your office for the purpose ^f ascertaining 
whether a play or drama entitled A on e 
Was on file in your office, and w ben siu i ( xal j 
tion was made, and if you < lid not name siu 
amination in person, state the name o K 
401 son who made such examination. 

To the second cross-interrogatory he sai • 

made the examination and found that ns or » 
copy was bound up amongst other c°P ie> 
record and that would be of couise < ucc > 
the request on the 15th March. 

Third Cross-interrogatory: IL 111 allM ' ( 

the seventh interrogatory, you 0 'f • , 
have found the play or drama enti < < 

Cristo” on file in your office, state whethei . 
knowledge of such filing is deiive< 10111 
records in your office, and' whethei you ia ' ( : 
^ personal knowledge as to when and by w 10,11 sl 
£ drama or play was filed. . T 

To the third cross-interrogatory he saitn: l , 

I have no personal knowledge. It is entne > 
from what we have on record. 

Fourth Cross-interrogatory: If, in answer to 
the eighth interrogatory, you produce a true copy 
of the play or drama entitled “Monte Cuso 
which is on file in your office, state whether you 
have compared said copy with the original on i t, 
and if you did not yourself compare it, state the 
name of the person who compared the same, ant 
how the comparison was made. 


403 


1 35 

Defendant’s: Herbert Trendell — Cross 

To the fourth cross-interrogatory he saith : 1 
compared it generally myself and found it coin- 
cided exactly. 

Fifth Cross-interrogatory: If you annex a 

copy of the play, kindly include the title page, 
and each page preceding the title page, and 1 all 
that follows the title page. 

To the fifth cross-interrogatory he saith : The 
copy already produced is an exact copy of the 
book. 

Sixth Cross-interrogatory: If you answer the 
tenth interrogatory, state how you know of your 404 
own knowledge who caused the said play to be 
filed. 

To the sixth cross-interrogatory he saith : I do 
not know of my own knowledge; I can only say 
that Mr. Webster’s name is written on the copy 
on record. 

Seventh Cross-interrogatory: Is it not the 
purpose of submitting a play to the Lord Cham- 
berlain to secure the right or license to give a 
performance thereof ? 

To the seventh cross-interrogatory he saith: 

Yes. 

Eighth Cross-interrogatory: Is it not neces- 405 
sary that every play be submitted to the Lord 
Chamberlain before production, in order to ob- 
tain his license or permission to give a production 
in England? 

To the eighth cross-interrogatory he saith : 

Yes. 

Ninth Cross-interrogatory: Is not the purpose 
of submitting a play prior to performance to the 
Lord Chamberlain, to have him censor the play 
and pass upon the propriety of a public perform- 
ance thereof? 
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the ninth cross-interrogatory he sailh. 
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Tenth Cross-interrogatory: May not a play be 
submitted by the author, proprietor nialia » tl ® 
producer, or any other person who nia\ w 
terested in the production of a pla\, 111 tn< 11 * , 
give, or cause to be given, a public per forD ““ . 

To the tenth cross-interrogatoi y a s ‘!' . . 

play should be sent to the Lord Chamber am l>y 
the Manager of the Theatre wheie it is 0 
duced. If it is sent us by the au mi 0 
proprietor he has to name the Theatre v K u 
to be produced and the date. ,. tn . 

Eleventh Cross-interrogatory: Has a ^ ,c " ’ 

without the permission of the app Ral1 , 
license, or licensee, a right to remove or use P . 
submitted to the Lord Chamberlain oi 
sorship? t .a],; 

To the eleventh cross-interrogatoi y a 

No, certainly not. . 

Twelfth Cross-interrogatory: 1,1 a,is ' 

the thirteenth interrogatory, you state ia . 
know that a preliminary permit or license o 1 
408 ^ Uce said play was granted, state how aiu m " 
manner you derived said information, < 
whether the same is your own personal kno\\ - 
edge, or whether the same was derived I min 
ments in your office. ... . 

To the twelfth cross-interrogatory he sain. 

From the documents on record in the office. 

Thirteenth Cross-Interrogatory: If, i» answe *’ 
to the fifteenth interrogatory, you produce jut 
copies of said license and permit, state whet h i 
you yourself personally compared said copies 
with the original, or whether they were compared 


to 

on 
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by some other person, and if compared by some 
other person, kindly give the name of such other 
person. 

To the thirteenth-cross interrogatory he saith: 

I am not producing a copy of the said license. 

Fourteenth Cross-interrogatory: If, in answer 
to the seventeenth interrogatory, you state when 
the said drama or play “Monte Cristo” was first 
performed in Great Britain, state whether you 
know this of your own personal knowledge, or 
whether the same is derived from the files and 
records in your office. 410 

To the fourteenth cross-interrogatory lie saith: 
Simply from the files and record's in the office. 

Mr. Burkan: I offer in evidence a copy 
of the play which was offered in evidence 
before the commissioner. 

Received and marked Exhibit 20. 

(Reading continued.) 

Mr. Burkan : I will offer in evidence 
Chapter (58 of the sixth and seventh 
Victoria, 12th and 13th sections attached 
to the commission. 

Received and marked Exhibit 21. 

Mr. Burkan: Also I offer the form of 41 1 
license. 

Received and marked Exhibit 22. 

Mr. Burkan: I offer in evidence from the 
statute at large Vol. 82, 5 and 6 Victoria, 
taken from the Law Institute Library, the 
recognized library of law literature of the 
City of New York, and I offer in evidence 
Chapter 45, Section 2 and Section 20 of the 
same chapter; for the purpose of shoiving 
that under the English LaAv the giving 
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of performances in England were equiva- 
lent to copyright, and this is also publica- 
tion under the English law, and the term 
of the copyright is for the term o 01 y- 

two years. . . , 

Mr. Gerber: I have no objection to the 

whole of the act going in, because it is en- 
tirely immaterial to this case. 

Received in evidence. 

Mr. Burkan: I also offer to read in .evi- 
dence the deposition ot .Julius 

41 3 Scholderer, taken under commisson. 

JULIUS VICTOR SCHOLDERER, of ! No.J 
Courthope Road, Department 

years and upwards; Assi stan • duly 

of Printed Books, British Musem , 
and publicly sworn puisuant t , thp 

hereto annexed, and examined on he pai 
defendants doth depose and say as o 

First Interrogatory: What is your name, 

deuce and occupation ? T n1nm 

To the first interrogatory he sa.th Mm 
41 . Victor Scholderer; No. 2 Courthope Bond ^ 
bledon; Assistant in the Depaitnun 
Books, British Museum. 

Second Interrogatory: D you s ia 1<n< . „ 

that you are connected with the Lritis 1 1 1 ‘ ’ 

England, state what such connection is . 

To the second interrogatory he saitli: As 1 •’ y» 
I am Assistant in the Department o i 111 ( 

Books. , , , 

Third Interrogatory: If you shall have stated 
that you are in charge of the old newspapeis on 
tile in the British Museum, state whether or not 
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you have examined the files of newspapers in the 
British Museum, for tin* purpose of ascertaining 
whether any issues of the newspapers known as 
“Daily Telegraph”, “The Times” and “Morn- 
ing Advertiser” were on file therein, containing 
an account or review of the public performance 
in London, England, of the drama or play “Monte 
Cristo” in the month of October, 18(58? 

To the third interrogatory he saitli : 1 have ex- 


amined the issues of newspapers and found copies 
of the papers mentioned in the interrogatory on 
file there. As to to a review of the performance 
I do not know anything. 

Fourth Interrogatory: If you shall have stated 
that you found on file in the British Museum, 
issues of said newspapers containing accounts or 
reviews of the public performance at the Adelphi 
Theatre in London of the drama or play “Monte 
Cristo” in the month of October, 18(58, state the 
date of issue of each of said such papers. 

To the fourth interrogatory he saitli : The 
“Daily Telegraph” dated October 19th, 18(58; 
“The Times” dated October 19th, 18(58, and the 
“Morning Advertiser” dated October 19th, 18(58. 

Fifth Interrogatory: If you shall have stated 
that you found on file in the British Museum an 
issue of the “Daily Telegraph” an issue of “The 
Times”, and an issue of the “Morning Adver- 
tiser”, each dated October 19th, 18(58, and each 
containing a review or account of the public per- 
formance in London, England, of the drama 
“Monte Cristo”, do you now produce each of said 
issues of said newspapers and identify the said 
issue of the “Daily Telegraph” as Defendant’s 
Exhibit 1 for identification, the said issue of 
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“The Times” as Defendant’s Exhibit 2 for iden- 
tification, and the said issue of the “Morning Ad- 
vertiser” as Defendant’s Exhibit 3 for identifica- 
tion? 


419 


To the fifth interrogatory lie saith: Ves. I pro- 
duce for identification the copies of the said news- 
papers on file; but am unable to offer additional 
copies as exhibits to my testimony to this Com- 
mission, the copies produced for identification be- 
ing - the only copies under my charge and belong- 
ing- to the British Museum. 

Sixth Interrogatory: Were the said issues of 
said newspapers, the “Daily Telegraph”, “The 
Times” and “Morning Advertiser”, dated Octo- 
ber 19th, 1868, filed in the British Museum, in 
pursuance of any statute, and if so, state under 
what statute and under what statutory provi- 
sions the same were filed. 


To the sixth interrogatory he saith: They were 
originally filed at Somerset House apparently, 
but they were afterwards taken over by the 
British Museum on the abolition of the Stamp 
Act in 1869. They were filed at Somerset House 
42 q 4 think as evidence of the payment of Stamp 
Duty. 

Seventh Interrogatory: State whether the 

records of the British Museum show the dates 
when the issues of said newspapers “Daily Tele- 
graph”, “The Times” and “Morning Adver- 
tiser”, dated October 19th, 1868, were filed in the 
British Museum and if the dates are shown, state 
the date of the filing of each of said issues. 

To the seventh interrogatory he saith : I cannot 
state anything precise as to that, only the news- 
papers that were at Somerset House appear to 
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have been transferred to the British Museum in 
the years 1870 and 1871, and presumably 
these newspapers would be part of those 
batches that were sent over. Apparently 
nothing more precise as to the exact 
ti cinsfei ence of any particular newspaper is 
on record. There is a rubber stamp im- 
pression on the copy of the “Daily Telegraph” 
which reads as follows: “I. R. Newspaper Regy 
Received 27th November, 1868” and in ink^is 
written “Joseph Ellis, 135 Fleet Street, E. C.” 
who at that time was the printer and publisher- 422 
a similar stamp on the copy of “The Times” “l' 

R. Newspaper Regy. Received 18th November 
1868” with again in ink “F. Goodlake, Printer 
and Publisher, Printing House Square, Black- 
friars”; a similar stamp on the copy of the 
“Morning Advertiser” “I. R. Newspaper R e oy 
Received 27th, October, 1868” and written in fnk 
“Printer, William Burdtett Cowdrey. Thomas 
Bamford, Publisher, 127 Fleet Street.” 

Eighth Interrogatory: State how long to your 
knowledge the said issues of said newspapers 
“ Daily Telegraph”, “The Times” and “Mornim’ - 
Advertiser” have been on file in the British 423 
Museum and state the source of your knowledge 

To the eighth interrogatory he saith: They 
have been on file presumably ever since they came 
in presumably 1870 or 1871. I have been shown 
some manuscript records in the copyright office 
where these things are kept on which this infor- 
mation about the Stamp Act is based. Also I 
have looked at the printed Report of the Museum 
for 1872. 

Ninth Interrogatory: What is the British 
Museum? 
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To the ninth interrogatory lie saitli: it is an 

Institution established by Parliament, one pa it of 
which is set apart for the reception of a copy of 
every book and newspaper published 1 in (iieat 
Britain under the Copyright Act of 1842. 

Tenth Interrogatory: If you shall have stated 
that the British Museum is or includes a pu ) ic 
library, state whether the same has been smct 
prior to the year 1808 established, and is am 
since prior to the year 1808 has been open to ie 
general public, and is and has since sau time 

425 been extensively visited and used by a huge mini 
ber of people daily, and whether all nevspapus 
on file therein were open to the use ot the genua 

public, and were so used. 

To the tenth interrogatory he saitli: Only 

holders of tickets issued by the Museum An mi 
ities are allowed to use the Reading Room, aw i 
you take the general public as everybody who ias 
such a ticket then that is so. This has been es a ) 
lished since prior to the year 1868, and su >.]< m 
to the above qualification has been open to t u 
general public and has since that time been ex 
tensively visited and used by a large numbei o 
® people daily. All newspapers on file therein aie 
open to the use of such public. I annex a cop\ 
of the Rules governing such user. 

Copy Rules produced by witness; niaiket 
“Exhibit J. V. S. 1 & la”; signed by wit- 
ness and commissioner and formally put m 
evidence. 

Eleventh Interrogatory: State since when each 
of said newspapers “Daily Telegraph”, “ r lhe 
Times”, and “Morning Advertiser”, dated Octo- 
ber 19th, 1868, on file in the British Museum, has 
been open to the use of the public. 
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To the eleventh interrogatory he saitli: 1 

should presume since 1870 or 1871 when such 
newspapers appear to have been transferred from 
Somerset House to the British Museum, as re- 
ferred to in my answer to the seventh interroga- 
tory. 

Twelfth Interrogatory: Do you know of any 
other matter or thing in relation to the matters 
in difference between the parties to this action, 
which may benefit the defendant therein '! If you 
do, state the same as fully and at large as if you 
had been particularly interrogated with respect 
to the same. 

To the twelfth interrogatory Ik* saitli: No. 

First Cross-interrogatory: If you shall state 

that you have examined the files and newspapers 
of the British Museum, for the purpose of ascer- 
taining whether any issues of the newspapers 
known as “The Daily Telegraph”, “The Times” 
and “The Morning Advertiser”, were on file, 
containing an account or review of the public per- 
formance in London, England, of the drama or 
play “Monte Cristo” in the month of October, 
1868, kindly state whether you were at any time 
prior to the time when you were examined under 
the annexed commission, requested to make an 
examination of the said newspapers, and if such 
request was made in writing, annex the written 
request, or a true copy thereof, and if you sent 
any written communication in answer to said re- 
quest, annex a copy of yolir answer, if the re- 
quest was made to you orally, state as fully as 
you can when and by whom the said oral request 
was made. 

To the first cross-interrogatory he saitli: Yes, 
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I annex a copy of the Order for Examination, 

under which I appear here. 

Copy Order produced by witness; 
marked “Exhibit J. V. 8. 2”; signed by 
witness and commissioner and tornmlly 
put in evidence. 

Second Cross-interrogatory: State whether 
you have any personal knowledge ot t ie 1,1 1 ( ’ 
the reviews or accounts of the public pci ^ I ' lialK ' ( 
in London, England, of the drama Moj st« 
Cristo”, contained in defendant s <jX 11)1 s ’ 

431 and 3 for identification. v 

To the second cross-interrogatory he saith . i , 

I have not any. , . 

Third Cross-interrogatory: Sta e * 

you have been director and chief lnaiinn 
British Museum? t 

To the third cross interrogatory he salt • 

have never been Director and Chief u JltU 
the British Museum; but I was directe >> 
attend in his place. » fl 

Fourth Cross-interrogatory: In 1 e ®P ec ,• 

newspapers, to which your attention nm icei 
430 'reeted, have you any further persona e ” 

than the fact that you found them on file n 
British Museum? ... 

To the fourth cross-interrogatory he saith: no, 

I have not. . . 

Fifth Cross-interrogatory: Kindly K a ( 

whether you are a solicitor or barrister, adnnttec 
to practice. . T 

To the fifth cross-interrogatory he saith: No, 

am not. 

The Court: What are you offering this 
deposition for ? 
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Mr. Burkan: For the purpose of show- 
ing that in these newspapers there was con- 
tained in each of them a narrative showing 
all the incidents, all the scenes and all the 
situations narrated at length in those news- 
papers, and which this plaintiff in this 
suit claims we have pirated. He bases his 
action upon the fact that in 1870 a Mr. 
f echtei arranged and made a version from 
the F reach. And we propose to show that 
two years previous to that this was public 
property; all those scenes and all those 434 * 
situations and all this property lie claims 
lie has acquii ed‘ by virtue of his transfer 
from Cheney, for the purpose of showing 
it was published two years before. It lias 
the same force and effect as the Dumas 
dramatization and the Lacy version. 
Shows the source. It shows that in 1870 
this play which this man calls his property 
was public property in 1868. 

The Court: It is conceded, is it not, that 
this 1868 version was produced on the 
stage in London? 

Mr. Gerber: Yes, sir. 4 3f> 

The Court: That the performances were 
public performances? 

Mr. Gerber: Yes, sir. 

Mr. Burkan: Were portrayed. 

The Court: Yes, were portrayed. 

Mr. Gerber: Yes, sir. 

The Court : I will exclude the criticisms, 
the dramatic criticisms. You may offer 
the rest of the deposition. 
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Mr. Burkan: Yes, sir; and I will also 
offer the plaintiff’s deposition of Julius 
Victor Scholderer, the deposition and 
cross-interrogatories ot the witness, and 
the deposition of Marian Baker. 


MARIAN BAKER of G Mandrake Road, 
Upper Tooting; Head Cashier of the Woolwortli 
Company, Wimbledon; aged thirty-one years and 
437 upwards, being duly and publicly sworn pursuant 
to the direction hereto annexed, and examined on 
the part of the defendants doth depose and say 
as follows : 
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First Interrogatory: What is your name, resi- 
dence and occupation? . 

To the first interrogatory she saith: Marian 
Baker; (3 Mandrake Road, Upper Tooting; Head 
Cashier of the Woolwortli Company, YY imbledon. 

Second Interrogatory: State whether you at- 
tended) at the British Museum in the County ot 
London, England, for the purpose of searching 
for newspapers containing reviews of the play 
“Monte Cristo’’, and if so, state the days on 
which you so attended and what the result of youi 
search was? 

To the second interrogatory she saith: I at- 
tended the British Museum on the 20th and 22d 
March, 1913. The result of my search was that 1 
found the reviews for which I was looking. 


Third Interrogatory: If you state that on the 
days named by you you found' an issue ot tin 1 
newspaper known as “The Times,” dated Octo- 
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her 19th, 18(58, containing a review of the said 
play “Monte Cristo”, state whether you carefully 
examined said issue of said newspaper ! 

To the third interrogatory she saith : I only 
looked at the paper as far as finding the review. 
1 did not carefully examine the paper itself. 

Fourth Interrogatory: If you state that you 
have carefully examined said issue of said news- 
paper “The Times” describe in detail the said 
issue of said newspaper, its title, any draw- 
ing, words, dates, figures, letters or marks ap- 
pearing at the head of the front page or any dis- 
tinguishing marks or features appearing on any 
part of said issue of said newspaper. 

To the fourth interrogatory she saith: 1 found 
the volume of the paper I wanted. 1 did not no- 
tice any particular marks on it. 1 noticed that 
the paper was headed “The Times” and that the 
date was October 19th, 18(58. 

Fifth Interrogatory: State whether said issue 
of said newspaper “The Times” was bound to- 
gether with other papers in one volume, and if so, 
whether you carefully examined said volume of 
which the said issue of “The Times” was a 
part ? 

To the fifth interrogatory she saith ? The said 
issue, of “The Times” was bound together with 
other issues of the same paper in one volume. I 
only examined such volume insofar as 1 wanted 
to find the review of “Monte Cristo” which is in 
the issue of the 19tli October, 18(58. 

Sixth Interrogatory: If you state that you have 
carefully examined said volume of which said is- 
sue of “The Times” as a part, describe in detail 
said volume and any title, lettering or dis- 
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tinguishing mark or feature appearing on said 

volume. . 

To the sixth interrogatory she saith: I he vol- 
ume is bound in leather and on the back in gi^ 
lettering is: “The Times” and “October, 1868 . 

Seventh Interrogatory: State whet mu >ou 

copied any part of or article eontainec in san 
issue of “The Times” and if so, state of which 

article you made a copy. v T 

To the seventh interrogatory 8 s<u J . 

made a copy of the article entitled Adtlph 

443 Theatre.” . 

Eighth Interrogatory: II you s a e u . 

made a copy of that part oi sai( issue o 
Times” containing an account 01 ievie ^ 
public performance of the drama 
Cristo”, produce said copy and state whet _ 
copy so made and now produced is a i ue “ 
the i ’eview or account of the public performance 
of said drama “Monte Cristo” contained m said 
issue of “The Times”. v T 

To the eighth interrogatory she “ sal 1 ' ,, ’ 

produce said copy which is a true copy 0 

444 view or account of the public perloi niaiicc 0 

said drama “Monte Cristo” contamei m 
issue of “The Times”. , x .. 

Ninth Interrogatory: If you state tha ie (0 1 
produced by you is a true copy oi the ie\uv ^ 
the performance of said drama “Monte a 
contained in said issue of said newspaper iue 
Times,” mark the said copy Defendant’s Exhibit 
4, and annex the said copy so marked to this ( t 
position. 

To the ninth interrogatory she saith : I annex 
the said copy marked “Defendant’s Exhibit 4. 
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Copy review produced . by witness; 
marked “Defendant’s Exhibit 4”; signed 
by witness and commissioner and formally 
put in evidence. 

Tenth Interrogatory: If you state that on the 
days named by you you found an issue of the 
newspaper known as “Daily Telegraph”, dated 
October 19th, 1868, containing a review of the 
said play “Monte Cristo”, state whether you 
carefully examined 1 said issue of said newspaper? 

To the tenth interrogatory she saith: Yes, I 
examined it in order to find the review of “Monte 446 
Cristo”. 

Eleventh Interrogatory: If you state that you 
have carefully examined said issue of said news- 
paper “Daily Telegraph”, describe in detail the 
said issue of said newspaper, its title, any draw- 
ing, words, dates, figures, letters or marks ap- 
pearing at the head of the front page or any dis- 
tinguishing marks or features appearing on any 
part of said newspaper. 

To the eleventh interrogatory she saith: I ex- 

amined the issue of the “Daily Telegraph” dated 
October 19th, 1868. The title “The Daily Tele- 
graph’” appeared on the front page, and I no- 447 
ticed the date, October 19th, 1868. 

Twelfth Interrogatory: State whether said 

issue of said newspaper “Daily Telegraph” was 
bound together with other papers in one volume, 
and if so, whether you carefully examined said 
volume of which said issue of “ Daily Telegraph” 
was a part? 

To the twelfth interrogatory she saith: Yes, 
the copy referred to dated October 19th, 1868, 
was bound up with other issues of the “Daily 
Telegraph.” 
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Thirteenth Interrogatory: II yon state that 

you have carefully examined said volume of 
which said issue of “Daily Telegraph is a pait, 
describe in 'detail said volume and any title, let- 
tering or distinguishing mark or featuie appeal- 
ing on said volume. 

I’o the thirteenth interrogatory she saitli: Tin- 
said volume was bound in a leather covei with the 
words in gilt lettering “The Daily Telegraph” 
and “October to December, 1808”. 

Fourteenth Interrogatory: State whether you 
449 copied any part of or article contained in sa.d 
volume of “Daily Telegraph”, and if so, state 
of which article you made a copy. 

To the fourteenth interrogatory she saitli: Yes, 
I made a copy of an article headed Monte 
Cristo ’ \ 

Fifteenth Interrogatory: If you state that yon 
made a copy of that part of said issue of Daih 
Telegraph” containing an account or review of 
the public performance, of the drama Monte 
Cristo”, produce said copy and state whethei the 
copy so made and now produced is a ti ue copy 
of the review or account of the public peiloim- 
ance of said drama “Monte Cristo” contained in 
said issue of “Daily Telegraph.” 

To the fifteenth interrogatory she saitli: I am 
unable to produce the said copy because it was 
sent along with copies of the other articles to Mr. 
Burkan in New York, annexed to an affidavit 
sworn by myself before the American V ice and 
Deputy Counsul General in London, and I did not 
retain a copy of it in typewriting as I did ol tin- 
other two. 

Sixteenth Interrogatory: if you state that the 
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copy produced by you is a true copy of the review 
of the performance of said drama “Monte 
Cristo” contained in said issue of said news- 
paper “Daily Telegraph”, mark the said copy 
Defendant’s Exhibit 5, and annex the said copy so 
marked to this deposition. 

To the sixteenth interrogatory she saitli: I am 
unable to annex the copy which 1 made of the said 
article. 

Seventeenth Interrogatory: If you state that 
on the days named by you you found an issue of 
the newspaper known as “Morning Advertiser”, 
dated October 19th, 18(58, containing a review of 
the said play“ Monte Cristo,” state whether you 
carefully examined said issue of said newspaper? 

To the seventeenth interrogatory she saitli : 
Yes, I carefully examined it. 

Eighteenth Interrogatory: If you state that 
you have carefully examined said issue of said 
newspaper “Morning Advertiser”, described in 
detail the said issue of said newspaper, its title, 
any drawing, words, dates, figures, letters or 
marks appearing at the head of the front page or 
any distinguishing marks or features appearing 
on any part of said newspaper. 

To the eighteenth interrogatory she saitli: 
The said issue was headed “The Morning Ad- 
vertiser” and dated October 19th, 18(58. 

Nineteenth Interrogatory: State whether said 
issue of said newspaper “Morning Advertiser” 
was bound together with other papers in one 
volume, and if so, whether you carefully examined 
said volume of which said issue of “Morning 
Advertiser” was a part? 

To the nineteenth interrogatory she saitli: Yes, 
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456 


it was hound together with other issues ol the 
same paper in one volume and I carefully ex- 


amined the said volume. 

Twentieth Interrogatory: If you state that you 
have carefully examined said volume of which 
said issue of “Morning Advertiser” is a part, de- 
scribe in detail said volume and any title, letter- 


ing or distinguishing mark or feature appealing 

on said volume. . 

To the twentieth interrogatory she saith: I he 
said volume was hound in leather on which ap 
peared in gilt lettering “Morning Advertiser 
and “September to December, 1S6S. 

Twenty-first Interrogatory: State whether you 
copied any part of or article contained in sun 
issue of “Morning Advertiser”, and if so, state 


of which article you made a copy. 

To the twenty-first interrogatory she saith: 
Yes, I made a copy of the article headed “Adelphi 

Theatre.” t , 

Twenty-second Interrogatory: If you state 
that you made a copy of that part ot sui< issue 
of the “Morning Advertiser” containing an ac- 
count or review of the public performance o t ie 
drama “Monte Cristo”, produce said copy and 
state whether the copy so made and now piot ucu 
is a true copy of the review or account of t tc 
public performance of said drama Monte 
Cristo” contained in said issue of “Morning Ac - 


vertiser ”. 

To the twenty-second interrogatory she saith . 
[ produce the said copy, which is a true copy of 
the article headed “Adelphi Theatre” contained 
in the said issue of the “Morning Advertiser. 

Twenty-third Interrogatory: If you state that 
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the copy produced by you is a true copy of the re- 
view of the performance of said drama “Monte 
Cristo” contained in said issue of said news- 
paper “Morning Advertiser” mark the said 1 copy 
“Defendant’s Exhibit 6”, and annex the said 
copy so marked to this deposition. 

To the twenty-third interrogatory she saith: I 
annex the said copy marked “Defendant’s Exlii 
hit 6.” 

Copy produced by witness; marked “ De- 
fendant’s Exhibit 6”; signed by witness 
and commissioner and formally put in evi- 458 
dence. 

Twenty-fourth Interrogatory: Were you pres- 
ent during the examination of Julius Victor 
Scholderer, a representative of the British 
Museum, as a witness in this action, under the an- 
nexed letters rogatory, on the eleventh day of 
November, 1913, and did you hear the testimony 
then given by said witness, and did you sec the 
newspapers then produced by said witness? 

To the twenty-fourth interrogatory she saith : 

Yes, I was piesent and I heard the testimony of 
Julius Victor Scholderer and I saw the news- 
papers then produced by him. 459 

Twenty-fifth Interrogatory: Look at the issues 
of the newspapers “The Times”, “Daily Tele- 
graph” and “Morning Advertiser”, all dated 
October 19th, 1868, referred to by said represent- 
ative of the British Museum in his said testimony 
and produced by said witness, and state whether 
you have seen said issues of said newspapers be- 
fore, and if so, when and where? 

To the twenty-fifth interrogatory she saith: 

Yes, I saw' all three of them on the 20th and 22d 
March, 1913, at the British Museum. 
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Twenty-sixth Interrogatory: II you state that 
you saw said issues of said newspapers in the 
British Museum on the 20th and 22d days ot 
March, 1913, state whether said issues of said 
newspapers are the same as those described by 
you in answer to the interrogatories numbeied 1 
to 23, and the same in which you found the re- 
views of the public performance of the drama 
“Monte Cristo” referred to by you in your ans- 
wers to the said interrogatories numbered 2 to 
23, and marked by you Defendant’s Lxlnlnts 4, 
461 5 and 6. ... 

To the twenty-sixth interrogatory she saith: 
Yes. 

Twenty-seventh Interrogatory. - U)U vll(n ' 
of any other matter or thing in 1 elation <> k 
matters in difference in this action which might 
benefit the defendant therein ? If > T ° U <l() ’ f ate 
the same as fully and at large as if you had been 
particularly interrogated in respect to t it ■ sal '| < • 

To the twenty-seventh interrogatoij- sit sai 

No. 
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CROSS-INTERROGATOR I ES : 

First Cross-interrogatory: Have you seen a 

copy of the direct or cross-interrogatories, prior 
to your examination or that of any othei wi ness. 
If, yea, who furnished them to you? H ) ou s c 
that you have not received copies, has anyone 
written to you, stating the substance ol the in- 
terrogatories or cross-interrogatories to be jno- 
pounded to you or that of any other witness? . 11 
so, from whom did you receive the communica- 
tion, and annex the communication, if in writing. 
If oral, state what was said. Have you received 
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a copy of any interrogatories in this action? If 
so, from whom, and annex the interrogatories so 
received by you. Have you received any letter 
from any person, respecting the interrogatories 
to lie administered to any of the witnesses on be- 
half of the defendant? If so, kindly annex the 
letter. Have you had any communication, verbal 
or oral, with any person, oil the subject of your 
examination, or that of any of the witnesses on 
behalf of the defendant? If so, state when and 
with whom, and state the substance of the com- 
munication. 

To the first cross-interrogatory she saith: Yes, 
Mr. Strong of Strong, Buekmaster & Bolden, 
Solicitors, sent me a copy of the interrogatories 
only. I have never seen a copy of the cross-in- 
terrogatories. T also received two letters from 
Mr. Strong asking me to he here, which 1 annex. 

Letters produced by witness; marked 
“ Exhibits M. B. 1 and 2’’ respectively; 
signed by witness and commissioner and 
formally put in evidence. 

1 also annex the copy of the interrogatories I 
received. 

Copy interrogatories produced by wit- 
ness; marked “Exhibit M. B. 3”; signed 
by witness and commissioner and formally 
put in evidence. 

Otherwise then the two letters I received by 
post, 1 have not had any communication verbally 
or otherwise with any person on the subject of my 
examination or that of any other witness. 

Second Cross-interrogatorv: By whom were you 
employed to interest yourself in this case and se- 
cure evidence? When were you so employed, and 
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wlmt have you received or been promised' by way 
of compensation ? 

To the second cross-interrogatory she saitli: I 
was employed by Mr. Charles Warren some time 
before the 20th March, 1913, to take down the re- 
views and type them. I forget, but I think 
I received thirty shillings. 1 have not been 
promised anything else. 

Third Cross-interrogatory: Have you seen the 
witnesses who have been or about to be examined 
under the commission issued by the Supreme 
467 Court of the State of New York? Have you had 
any conversation with them, lespecting then at 
tendance, and the testimony you expect them to 
give ? If yea, was that part of your employment, 
and for which you received or expected to receive 

compensation? . . r 

To the third cross-interrogatory she saitli: L 

have only seen the witness examined this morn- 
ing and Mr. Trended who was examined on a 

*? • i v,o vp not had any conversa- 

prior occasion. I nave not iwu •> 

tions with them respecting their attendance and 

their testimony or at all. 

Fourth Cross-interrogatory: State whether 

you personally know who wrote the review of said 
drama, which appeared in the Dai y < ^ Ia ^ 1 
of October 19, 1868, or The Times, of October 19, 
1868, or The Morning Advertiser, of October JJ, 

1868.’ . . ... 

To the fourth cross-interrogatory she saitli. 

No, I do not know. 

Fifth Cross-interrogatory: Have you been re- 
quested at any time by the defendant, the General 
Film Company, or any of its officers, or by its at- 
torney, Nathan Burkan, of 165 Broadway, New 
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York City, Borough of Manhattan, or the Selig 
Polyscope Company, or anyone on its behalf or in 
its employ, to make any examination of any of 
the books or papers referred to in any of the 
direct-interrogatories, and if you have been so re- 
quested, and such requests were in writing, annex 
copies of such requests. 

To the fifth cross-interrogatory she saitli : No, 

I have not; but I was instructed by Mr. Charles 
Warren who I believe was agent for Mr. Nathan 
Burkan. 

Sixth Cross-interrogatory: If you state that 470 
you made a copy of a review of the performance 
of the drama “Monte Cristo” from the news- 
paper “The Times”, state who assisted you in 
making the copy, or in the comparison, and how 
the comparison was made. 

To the sixth cross-interrogatory she saitli: 
Nobody assisted me, and no comparison has been 
made so far as I know. 

Seventh Cross-interrogatory: If you state that 
you made a copy of a review of the performance 
of the drama “Monte Cristo” from the news- 
paper “The Daily Telegraph”, state who assisted 
you in making the copy, or in the comparison and 471 
how the comparison was made. 

To the seventh cross-interrogatory she saitli: 
Nobody has assisted me, and no comparison has 
been made so far as I know. 

Eighth Cross-interrogatory: If you state that 
you made a copy of a review of the performance 
of the drama “Monte Cristo” from the news- 
paper “The Morning Advertiser”, state who as- 
sisted you in making the copy, or in the com- 
parison, and how the comparison was made. 
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To the eighth cross-interrogatory she saith: I 
went to the British Museum on the 22d March, 
and I made a copy in shorthand- of the review 
in the “Morning Advertiser” which I afterwards 
typed out. Nobody assisted me in any way. 
Received and marked Exhibit 23-a. 

Mr. Burkan: Also I offer in evidence 
copies of the newspapers for the purpose 
as testified to by these witnessses Schold- 
erer and Baker; copies of the Times of 
October 19, 1808; copies of the Daily Tele- 
473 graph of October 19, 1868; also a copy of 

the Morning Advertiser, dated October 19, 
1868, which has been marked for identifi- 
cation, all being Exhibit 8 for identifica- 
tion, which includes three papers as one 
exhibit. 

Mr. Gerber: I object to that as incompe- 
tent, immaterial and irrelevant. 

Objection sustained, and exception. 

Mr. Burkan: There is no objection as to 
their being copies or anything like that/ 

Mr. Gerber: No, sir. 

17 . Mr. Burkan : There is no objection taken 

upon the ground that we have failed to 
prove that the copies 1 have offered here 
appear to be copies of the papers on file in 
this museum, and that there is on file in this 
museum the originals of those copies? 

Mr. Gerber: I do not object that the ac- 
curacy of the copy has not been established. 
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CHARLES SCHWARTZ, a witness called on 
behalf of the defendant, being duly sworn, testified 
as follows: 


In answer to Mr. Burkan— Direct-examination : 

Q. Where do you reside? A. 1040 Simpson 
Street. 

Q. You are a clerk in my office? A. Yes sir 
Q. At my request did you compare the book you 
hold m your hand with Defendant’s Exhibit 20 
of this date? (Book shown witness.) A. I did 
Q. I s the book you hold in your hand a true and 476 
correct copy of the Defendant’s Exhibit 20 of this 

''"‘“'.A' :V v ‘‘ h the exception of one word on 
pose .,1 which is impertinence” and should read 
iniportan page-se, Act Hi, , ast Ullc aft(J| . 
Monsieur” there is a word “there ” \ ct jv 
page 6, second line “world” should read “word.” 

The Court: 1 will have to read this. 


JO FIN F. PRIBYL, a 
of the defendant, being 
follows : 


witness called on behalf 
duly sworn, testified as 


477 


n answer to Mr. Burkan-Direet-examination : 

Q. Where do you reside? A. Wilmette, Tlli- 
nois. 

Q. What is your business? A. I am assistant 
president of the Selig Polyscope Company. 

Q. The Selig Polyscope Company is a corpora- 
tion organized under the laws of Illinois? A. Yes 
si r. " ‘ ’ 

Q. And what business are they in? A. They 
manufacture motion pictures. 
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Q. And lias been engaged in that business for 

a number of years? A. \ es, sir. 

q. Has the Selig Polyscope Company made 
many motion pictures? A. \ es, sn. 

Q. And so-called feature films? A. Yes, sir. 

Q. What is a feature film? A. A feature film is 
a multiple reel of exceptional importance or value. 

Q. Has the Selig Polyscope Company repio- 
duced motion pictures in those loims. 

Q Will you name some? A. “The ^pmleiY 
“The Two Orphans,” “Cinderella, Carpet 
from Bagdad,” “Rosary,” “Ne er do Well, and 

a great many others. . , • „ 

Q. What is your usual practice m the making 

of a motion picture film of a play oi nove . * • 

The scenario is prepared from which die direct 
arranges his working directions. 

Q. Are parts extracted from the play, or the 
novel and distributed among the actors. • 
always; different directors have different 

methods. . . , _ 

Q. There has been some discussion about m s 
being spoken by artists while posing )< oh ic 
camera. Are the same parts and same chaiac eis 
as they are in plays given to actors in posing oi 
the pictures? A. You mean lines? 

Q. Yes. A. No, lines are given to them. 

Q. As matter of fact in instances where there 
is an appearance of conversation between ai is s 
in posing for the camera, what lines if any, an. 
given to those people? A. The director usually 
forms those lines. 

Q. And are those lines necessarily from the 
play, or the novel? A. Not necessarily. 
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Q. Is there a selection at all in regard to the 
particular lines or words used? A. All those 
which are registered upon the screen. 

Q. Now, in the selection is there discrimination 
used in the selection of scenes or incidents in the 
reproduction of the play or novel in the motion 
picture ? A. Yes, sir; the dramatic and spectacu- 
lar and the strong. 

Q That is what is selected? A. Mostly. 

Q- ? n the case of the reproduction of a play for 
motion pictures, do you sacrifice the dramatic and 
spectacular in order to get a true and correct rep- 482 
resentation of the play as originally produced? 

A. We do not. 

Q. That is not followed by your company? A 
No, sir. 

Q. And all the lines ot the play are not spoken^ 

A. No. 

Q. During the performance for the camera? A. 

Not the exact lines. 

Q 1 Now , in the case of the picture known as 
“Monte Cristo,” do you know what was used for 
the making of that picture, whether a. manuscript 
or document or scenario ? A. I do not. 

Q- Were there directions prepared for the use 483 
of the artists in making the picture? A. The 
players? 

Q. Yes. A. No, sir. 

Q* ^ (,ie theii diiections prepared for the use 
of the director himself? A. The director pre- 
pared liis own directions. 

Q. And I show you a document and ask you 
whether that represents the directions that were 
prepared for the making of this picture? 

Mr. Gerber: I object to that. The wit- 
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ness has already told us he was not present, 
and did not prepare the scenario. In fact 
it was prepared in California by a man 
named Campbell, and I do not think this 
man was there. 

The Court: You may cross-examine him, 
and ask. 

In answer to 'Mr. Gerber: 

Q. Who prepared this picture? A. Mr. Colin 

Campbell. ( 

485 q. Jt was prepared where? A. In California. 

Q. Were you there at the time? A. I was not. 

Q. You were in Chicago? A. Yes, sir. 

Q. You were not present while the picture was 
being taken in California? A. No, sii. 

Q. Do you know what directors were directing 

it? A. I do not. 

Q. Did you know what scenario he had before 

him? A. I did not. . . 

Mr. Gerber: I submit this witness is in- 
competent. 

Tn answer to Mr. Barkan : 

Q. Have you followed. the picture with the aid 
of what you now hold in your hand? 

Mr. Gerber: I submit he can introduce 
anything he desires for the aid of the. Coui t, 
but I do not think this witness, who is very 
frank, cares, or should be put in the posi- 
tion of swearing to things which your 
Honor can determine from a reference to 
the various offers, and I have no objection 
to their directly getting him to state the 
facts to Mr. Burkan, on the same basis 
your Honor had me do mine. 
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The Court: If this is a scenario gotten up 
by this witness, and he knows it correctly 
describes the play as we have seen it. I 
will receive it for the information of the 
Court, and as an aid to the Court. And if it 
is what he prepared in order to give to the 
Court, to his recollection, a correct account 
of these pictures that we saw, I will receive 
that to refresh the recollection of the Court 
as to the pictures. 

Mr. Burkan: What l propose to show is 
this, that these directions— after the com 488 
pletion of the picture were sent in the regu- 
lar course of business to the home office and 
they were checked up, and these directions 
show substantially the pictures, because 
they indicate the characters and the con- 
tents. 

The Witness: If the Court would permit, I 
might explain how 1 know that, and why it is’ so 
cleai that that was what tney worked from al- 
though I do not know it wasj only by the method 
of the office. 

The Court: You may describe the method of the 
office. 489 

Q. Please tell the Court the method employed 
in making the picture, and checking the pictures, 
as to accuracy, and whether they complied with 
the requirements of the office, if you know, in the 
manner of making the picture? A. After the pic- 
ture is completed, together with the negative of 
the production and all the literature pertaining 
to the production, with which the directors have 
worked, is sent to the Chicago office for their files, 
and also for verification, as we are obliged to 
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trim up these pictures and get them in shape, and 
in details, we may eliminate certain parts and add 
certain parts, and must necessarily have all the 
working material, and that is all the working ma- 
terial we receive, and it is a natural conclusion 
that that is all the producer had. 

In answer to the Court: Q. That is what you 
received from California with the picture? A. 
With the negative. 

Q. What did you do after you received it? A. 
After we received it, we verified the fixed scenes 
in the negative which is sent to us. 

Q. How do you verify it? A. Check it up. 
There is some number here— every scene is num- 
bered by a number, and then we tally up, and tiie 
trimmers cut the various parts which are neces- 
sary, and assemble the picture, adding in the \aii- 
ous titles, and making a complete negative fiom 
which prints are afterwards made for the distribu- 
tion. r n order to be .able to do that intelligently we 
must (have all the material with which the directors 
worked, and invariably they send us all. Tt it is 
a novel or play and scenario of a play, they come 
492 w ^h the directors’ own directions; and he sent us 
naturally all this material which I hold in my 
hand ; from which I assume that was all he had. 

The Court: Of course it is no proof it 
was all he had. 

Mr. Gerber: Tf your Honor will glance at 
it, it is the same we had in this record, and 
if your Honor will glance at it, it would be 
of no more use to you than if I gave you the 
Bible in Greek. Will you glance at it? 

The Court: Yes. 

(Hands paper to Court.) 
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The Witness: (Continues) It is all the director 
requires. 

The Court : I will receive this, not as evi- 
dence that it was all that the director had, 
or what the director did actually have, but 
as a paper in connection with the produc- 
tion ot this picture which was received- bv 
the General Film Company — 

The Witness: No, by the Selig Polyscope Com- 
pany. 

The Court: That is the Selig Polyscope 
Company at the Chicago office, and was 4 *>4 
made use of by them in getting the reels 
ready for distribution. I think it will be 
some help in recalling what the scenes were 
that were portrayed. 

Mr. Gerber: If it is an aid of the Court, 

I do not object. 

Mi. Burkan : 1 offer it in evidence. 

Received and marked Exhibit 24. 

Tn answer to Mr. Burkan: Q. I show you a pa- 
per, and ask you if that is a correct description of 
the pictures of the picture play known as “Monte 
Cristo.” (Paper shown witness.) A. It is. 

The Court: Who prepared it? 495 

Mr. Burkan: I prepared that. 

Q. What was done? Did you receive this paper 
from me? A. I did. 

Q. And after you received it what did you do 
with it? A. I went to the General Film Company. 

Q. With whom? A. Took a stenographer from 
Mr. Burkan ’s office. We had the picture run off, 
stopped the picture at various points in order to 
copy the captions. 

Q. You mean the text? A. Text, reading mat- 
ter ; and in other ways verified this description. 
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Mr. Burkan: I offer it in evidence as an 
aid to the Court. 

Mr. Gerber: No objection for that pur- 
pose. . „ ... 

The Court: I will receive it tor that pur- 

pose. 

Marked Exhibit 2o. 

Q. How many pictures constituted this motion 
picture of “Monte Cristo”? A. How many scenes 

do you mean? , • 

0 Yes A I believe there are thirty-seven in 

497 the 'first 'reel ; forty, or, I an, not positive how 

many altogether. A Approximately 

Q. How many in the three » i 1 

the same. . , , - .■ . • 

Q. How long a time does it take to run i« t - 

ture in the usual and ordinal y com s< o 
A. For each reel from twelve to fifteen minutes, 

or forty-five in total. 

Q. What is the average duration ol a seen., 
shown on the screen! A. It will vary from a 

flash to a few seconds. . t 

Q. And sometimes it is only the suggestion of 

an incident, and sometimes an emne mcic en 

498 depicted? A. In the action. 

Q. An entire action is depicted? A. Yes, sir. 

Q And in order to aid the audience in determin- 
ing the action and follow the action you now 

upon the screen a text? A. We do. 

Q. That is no part of the picture, is it . T hat is 

made no — 

Mr. Gerber: T object to that as Ins con- 
clusion. 

Q. How do you prepare the text for use in show- 
ing these pictures? A. After viewing the nega- 
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tive if the action is not sufficiently explanatory, 
we then add in some text in order that the audience 
may fully understand the picture. 

Q. And when is this text prepared ; before or 
after ? A. In our office after. 

Q. After the completion of the negative? A. 
After the completion of the negative. 

Q. Did you examine the comparison that was 
prepared and offered in evidence yesterday after- 
noon by Mr. Gerber? A. I did. 

Q. Now, will you please turn to the picture 7. 

It is claimed first in the comparison (page 72) 500 
that the appearance of Noirtiers in that picture 
was taken directly from the plaintiff’s play. I 11 
the novel Noirtiers is the father and he does not 
appear until alter the escape. Now, have you 
made any study to ascertain whether that is the 
fact? A. I have. 

Q. Please point out to the Court— take the 
Dumas dramatization or anything else you have 
there and show the Court where Noirtiers appears 
at or about that same time, and consecutively 
as depicted by Dumas? A. I 11 Dumas’ dramati- 
zation Part T, Act 11, pages 17, 18, 19 and 20. In 
Scene 5 the entree of the Unknown to Edmond: 501 
“Tell me, Mr. Edmond, what? There is a gentle- 
man outside who wishes to speak to you. Edmond: 

To me? Pamphile : (Indicating.) Unknown: 

Yes. Edmond: Continue, my friend, T am at your 
service, Mr. Morrell. Morrell : Well, will I ac- 
cept this presidency? Danglars: Aha, Aha. Then 
the Unknown who was looking for Edmond. What 
does he want me for? Edmond: Do you wish to 
speak to me, sir? Unknown: Are you the second 
mate of the Pharon? Edmond: Yes, I have been 
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captain for the last few minutes. Unknown: No 
matter. I have learned, sir, and I have been in- 
formed that your vessel landed at Elbe, and at 
Naples at the Island of Elbe?” Quite true, sir. 

The Court: Haven’t you prepared all 

this? 

Mr. Burkan: Yes, sir. 

The Witness: It is all prepared. 

Mr Burkan: For the purpose of aiding 
the Court we offer in evidence the pictures, 
■statement of the pictures, and also the state- 

503 m ent of the sources. 

Mr. Gerber: For the purpose of the 
parallel column to aid the Court? 

Mr. Burkan: Yes, sir; to aid the Court I 
have simply prepared the statement. 

The Court: The questions already asked 
and the answers indicate the purpose and 
the force and scope of this exhibit. 
Received and marked Exhibit J>. 

Q. It is claimed that in your picture you show 
Caderouse as being the owner of the Reserve Tnn . 

50 1 Q. Bo you show it by action or by text. A. No, 

sir. - „ 

Q. Do you show LaCarconte m any of your pic- 
tures as being the proprietor of the Reserve Inn 
or the wife of Caderousse until the I ont du Card 
is reached? A. No, sir, we do not. 

Q. Do you know the age oT Villetort as de- 
scribed in the novel ? A. Twenty-seven. 

Q. What is the age of Noirtiers as described m 
Dumas’ dramatization? A. About foity-tive. 

Q. Forty to forty-five? A. Forty to forty-five. 

Q. And his costume is also described? A. Tt 
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Q. After your pictures are completed, is it the 
practice to submit the pictures to a Board of Cen- 
sors? A. It is. 

Q. And they frequently make cuts in the pic- 
tures? A. Yes, sir. 

Q. Tell the Court what cuts are ? A. Cuts are 
eliminations which the Board of Censors may find 
objection to. It may require modification of cer- 
tain scenes, or eliminations entirely, 
i Q. Can you cut out and make any cuts that may 
be required, if at all, in a picture like the “Monte 
Cristo”? A. We can. 506 

Q- You can substitute others in their place ? A. 

No, we cannot. 

Q. I mean is it possible? The only change you 
can make would be to cut that particular scene or 
action? A. Yes, sir. 

Q. Idas it been your experience that important 
and material scenes are sometimes ordered 
stricken out or eliminated by the Board of Cen- 
sors? A. I have seen that done. 

Q. Has that been done? A. It has been done. 

Q. Do you know of any recent case in which it 
has been done? 

Mr. Gerber: I object to that. 507 

lhe Court: I understand your point ex- 
actly. 

Mi. Bui kan: That we can make cuts if 
necessary. 

In answer to Mr. Gerber— Cross-examination : 

Q. Did you see any performance of this film in 
any theatre in the City of New York? A. I did; 
in Brooklyn. 

Q. Did you see it in the Delancey Street 
Theatre? A. I did not. 
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Q Do you know whether in giving the perform- 
ances after your receiving the letter which I read 
in evidence, any cut was made in any part of the 
film? A. I am not positive. 

Q Don’t you know that you started to make 
cuts; for instance, in the part after the suicide of 
Villefort at the Pont du Gard you started to cut 
“One,” and stopped right short? A J do not. 

Q. In the performance on Delaney Street? A 1 

do not; r don’t know whether we did or not. The 
General Film Company may have made it 

Q. VVas there any cut made in the play that jou 
recall? A. I do not now recall any. 

Q. Did you see any performance after you go. 
our letter, Gerber, Dittenhoefer & James? A. 

Only one in Brooklyn. 

Q. Was that after our letter ! A. V es. 

Q. Was there any cut made? A. I don t know. 

Q. You would not say there was not. A. 
would not say there was not, nor was. 

Q. You don’t mean to tell the Court that the 
slide describing the incidents of the pictme w- • 
not material to the picture ? A. I did not say tha . 

Q. You do not mean to tell the Court that ti 
Exhibit 24, which you say you received from Cali- 
fornia did not contain the instructions as to what 
should be put on the slide? A. It contained sug- 
gestions. 

Q. Let us see. T have not had time to go 
through it all, but T will take one T have made a 
note of here; say, for instance, No. 35. T see on 
that printed with the typewriter. That came to 
you typewritten ? A. Yes, sir; as it is. 

Q. There was the typewriting: “i he woild is 

mine.” Do you mean to say that was quested, or 
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wasn’t it, on the slide as we saw it yesterday ? A. 

It was on the slide. 

Q. Isn’t that part of the wording, and no part 
of the action? A. The camera cannot speak. 

Q. So that in portraying this picture in Cali- 
fornia, Mr. Campbell had that incident in mind, 
and gave instructions that the screen should show 
the words “The world is mine,” as he stands upon 
the rock? A. Those words appear in the novel 
also. 

Q. Where in the novel? Don’t you know that 
they only appear when Monte Cristo gets out or 512 
discovers the treasure, and he says, “The treas- 
ures of the world are mine”? “The world is 
mine.” Don’t you know that it only appears 
there in that novel? A. What difference does it 
make when it appears, if it appears? 

Q. Isn t that tin* only place where it appears? 
Answer me now. You have read this dramatiza- 
tion. A. 1 will say in answer to that, that we do 
not abide to the written script. We make written 
changes and — 

Q. 1 ask you what this novel contains. Did you 
find that in the novel when Edmond Dante es- 
capes from prison? A. No. 513 

Q. Did you find it in any dramatization when he 
escaped from prison? A. None that I remember. 

Q. ^ on have read them all ? A. No, I have not. 

Q. All that is introduced in evidence before the 
Court? A. No. 

Q. Which haven’t you read? A. The James 
O’Neill, 1 think. 

Q. Now, let us take some more language here. I 
find on the very next page in typewriting in the 
caption : Over the words nine seven three — forty- 


172 


514 'Defendant’s: John l'\ Pribyl < ross 

three, tlie words: “The world is mine.” That is 
the way it came from California, isn t it! A. 

0 What do these letters nine seven three— 
forty-three meant (Paper shown witness.) A. 
That is the number of the scene. 

Q That is What you put in! A. That ,s what 

we put in in assembling the picture. 

q rp fr fl A jyi j'. Porter spoke of assembling the 

"o U Now fet me’for'the purpose of illustration 
«15 go still further: I tod over the i words nme 

j i? . ..»» thirtv-mne, the words. vou win 
8 TZ ‘ It » next “ Why not?” Next, “Because he 
is°your son.” ' That is the way it came from Cah- 

^°q!* Tlm^is^ the^w^^t ^appears by the picture? 

A Yes, sir teU the Court any book or 

Q. Now, ca } O’Neill’s that has Albert 

dramatization other than u « , A i 

as the son of Mercedes by >“‘7 A ' 

will have to refresh myself from the reco d. 

n T a n»t it a fact that he was Fernand s son, 
^C 1 ", * hook is not the incident that Edmond 
516 “ d “ t + he \ZZ n tL quarrel with him in order 

Dantes tried to get i nib qc , , • , 

that he might strike Fernand thioi 0 ; — 

Tsn’t that the story of the novel. A. 
suit the records. I have vanties and quantities 
of these things. I am not a walking enayclopedm. 
Q. Can’t you answer my question from having 

read those different novels? A. No, sn 

Q. That is rather dramatic, isn t it, to have 
an incident like that, or a climax where a woman 
says to a man who wants to kill another, He . 
your son,” and for that reason you won t kill 
him? Thait is pretty strong, isn’t it? A. Vos. 
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Q. Let me take one or two other incidents as 
we go along. I noticed in your picture yesterday 
that at the Chateau d’lf, while Dantes and the 
Abbe Faria are in the cell together, they have 
broken one of the stones so that the guard may 
fall, he recognizes the voice of Villefort. You have 
that in the picture? A. The voice was mentioned 
in the novel. 

Q. Isn’t it in the novel that the voice is that of 
the governor of the prison? A. No, I do not re- 
call. I know the voice was mentioned there. 

Q. Do you know of any version other than the 518 
Fechter version in which that individual is De- 
Baville? A. I am not sure. 

Q. Let us now go on to the next. It is the Pont 
du Lard that is your next scene. You know, do 
you not, that in the novel the man that is mur- 
dered, and actually murdered, is Johannes, the 
jeweler? You know that? A. Certainly. 

Q. Are you familiar with this novel at all? A. 

I have not read it, but a long time ago. 

Q. Is that comparison by which the Court is to 
be aided, something which you do not remember? 

A. The attorneys prepared it, and I have verified 
that with the various means at my command. 519 

Q. Are you prepared to state to the Court that 
the comparison is true? A. I am prepared to 
state to the Court that the comparison is true, as 
far as I have verified it. T verified every act. 

Q. After you prepared it? A. Tt has been pre- 
pared by the attorney’s office, and I have verified 
it. 

Q. Did you ever read the “Count of Monte 
Cristo”? A. I read the “Count of Monte Cristo” 
some years ago. 
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Q. Did you ever read tlie French Lacy version 
A. Not through. 

Q. Let me give further one or two incidents and 
see how much you do know about it. Who killed 
Johannes in the Pont du Card scene in the novel. 
A. The woman killed the peddler. 

Q. Don’t you know that it is Caderousse, the 
husband, and don’t you know that Caderousse— 
the brigadier has arrested Bertureio for the min- 
der? And don’t you know that Caderousse con- 
fesses and is sent to the gallows for it.' A. I 

^21 don’t recollect so far. 

Q. Don’t you know that there was never a ver- 
sion such as where Caderousse is stopped from as- 
sisting LaConconte in committing the ciime. A. 

1 don’t know. 

Q. Don’t you know that there is no version ex- 
cept this one where there is no murder committed, 
but that stopped her by shooting La Conconte? 
A. I could not tell unless 1 consulted the records 
there to verify it. 

Q. Now don’t you know this is the end of 
Villefort in the novel? A. (Witness pauses.) 
r 99 Q- Don’t you know he goes crazy ? A. (Witness 
pauses.) 

Q. Don’t you know that the novel ends wheie 
he is supposed to have buried the illegitimate 
child of Madame Dianglars’? A. 1 haven ’t read 
the book in some time. 

Q. Will at is the end of Morcerf, who was 
Fernand? A. (Witness pauses.) 

Q. You know in the picture he appears in the 
last scene where lie is supposed to go off and hide 1 
a nd shoot himself, which you saw yesterday ? 
Isn’t that so — in the picture? A. I guess in the 
woods he shoots himself. 
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Q. Now, what is his son in the novel ! A. Why 
this series was not verified back by the novel! 
There are various links — 

Q- A hat is the way that Y illefort terminates 
his life in the novel? A. I don’t remember. 

Q. What is the way it ends in the De Lacy ver- 
sion? A. I will have to consult for that. 

Q. Don’t you know that in the novel he is in his 
house, and then has Mercedes as his wife, and Al 
l.ert towards the end of the hook leaves ’him and 
be commits suicide in his house, Mercedes ami \1 
bort leaving him. Don’t you recall that ? A No 524 
sir. “ ‘ ’ 


I , „ A T ’ ... ... 'UU^nm III [lie 

hook? A. 1 nave told you, Mr. Gerber, that 1 did 
not remember the novel fully as to that. 

Q. See if 1 can refresh your recollection. 

The Court: Don’t you think you have 
gone tar enough on that line? 

Mr. Gerber: Yes, 1 suppose so. I will 
ask just this one question in order to re 
fresh your recollection 

Q Don’t you know that in the novel Danglars 
is a banker and the Count of Monte Crist o' comes 
to him, and comes with an unlimited letter of 
credit, and gets five million francs, which practic- 
ally takes from him all his money? Don’t you re 
member that Danglars then runs away is can 
tured by brigands, one being Vampimuga, and 
they starve him until he gives up five million - that 
they release him then at the request of Monte 
Cristo, and that is the last you hear of Danglars 
and he becomes an outcast? Do you recall that 
in the novel? A. No, 1 do not. 

(). W ell, can you tell me why Mr. Campbell 
did not take anv of the other interesting scenes 
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in the novel and put them in that pictuio ii lie 

did not take our version ! 

The Court: Is there “one, two, three” 

in the novel ? 

The Witness: It is. 

Q. Do you mean to say that Monte Cristo does 
not even* know o,f the suicide of the Count of 


Morcerf in his house? A. i do not. 

Q Don’t you know that in the hook Monte 
Cristo does not kill any one of the three? A. 
No; the play is not compiled entirely from the 
hook either. It is compiled from various sources. 

Q. Well, tell me any other source that is taiceu 
from. A. I should have to verify that by the docu- 
ment. . 

Q Tell me any other source. You have told 

Us of the novel. Give us the Lacy version. Now, 
what source. A. The source here in evidence. 

Q. What other source? The Court has a right 
to know, and I have a right to know? A. I 
know of no other source. 

Q. Now, you did not prepare the scenario? A. 


I did not. 

Q. And you do not kno\v T what souiee Mi* 
Campbell went to when he prepared it ! A. I 
do not. 

Q. Where is Mr. Campbell? A. California. 

Q. He is there now? Why didn’t you have 
him here? A. Because he has just returned tiom 
Panama, and he is engaged in a very important 
featuring preparation. 

Q. Why didn’t you have him here, and let him 
ask this question? A. It is not for me to say. 
Our counsel handles that. 


Defendant here rested. 
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JAMES O’NEILL, re-called: 

In answer to Mr. Gerber — Direct-examination: 

Q. You were an actor as far back as 1879, say? 

A. Yes, sir. 

Q. Now, in those days there was no typewrit- 
ers, were there? A. I think not. 

Q* How did the actor used to get his part of 
manuscript plays? A. Simply then by part 
written with a pen, and with simply three or 
four words as a cue preceding each speech, but 
in 1876, I think, I was a member of the Union 530 
Square Company under the management of Ray 
M. Palmer; among other plays we produced here 
a Russian play called Danschell, which was 
translated and adapted for this country by Mr 
Larsaran. Instead of giving out written parts, 
they handed each of the company the characters 
and play like that (indicating), and that size. 

Q. Rut the play was not published generally, 
was it? A. It was printed but not published. 

No cross-examination. 
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EDWIN S. PORTER, re-called: 

In answei to Mr. Gerber — 1 )i re ct- examination : 

Q. I notice in here, on the statement which has 
been read in evidence, the admission that this 
picture was exhibited at the Delancey Street 
Theatre. Did you witness the performance at 
the Delancey Street Theatre? A. I did. 

Q. Now, at that time state whether any part 
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of that picture was cut as distinguished from the 
picture which you saw yesterday exhibited at the 
office of the General Film Company? A. There 
was a difference. There was the elimination ol a 
title at the Delaneey Street. “The world is 
mine,’’ was eliminated. I here weie three otliei 
cuts. In the scene where, after the suicide of 
Villefort, when Kdmond says, One, that was 
eliminated. In the duel scene after the suicide 
(if Fernand, when he says— Monte Cristo says, 
“Two,” that was eliminated; was cut and was 

533 evidenced. There was a jump there; the ha.m 
just about to raise, and it showed evidence U 
cutting out that scene. It ended on with the hand 
only. Also after the Count of Monte Cristo 
lights the duel with Danglars, and kills Danglars, 
that was also — when he says “Three,’ that was 
also eliminated. 

Q. Was that evident to you as an expert? A. 
It was; I called Mr. Knox’s and Mr. O’Neill’s 
attention as the performance went on at that 
time to it, and called their attention to thac jump. 

I said, “Don’t you notice that the hand is up, 

534 that word ‘one’ which is cut off, and the continu- 
’ 1 ation of the action after that was cut off?” 

Q. In fact didn’t you call my attention to the 
word when the picture was taken, so as to call 
the Court’s attention to it? A. I called your at- 
tention to that. 1 said, “Watch for those cuts.” 
That was while I was on the way there, and during 
the performance of the picture. Also then T will 
say the picture which was shown to ine at the 
General Film Company, and after I got there — 
you will remember we were asked to look up — 

Q. When Mr. Pribyl was being examined about 
it? A. Those cuts were also in that picture. 


Motion to Dismiss 
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In answer to Mr. Burkan— Cross-examination : 

Q. You mean the picture was in the same con- 
dition yesterday as it was when Mr. Pribyl was 
examined! A. It was not. 

Q. \ ou mean that since the examination of 
Pribyl in regard to the pictures those cuts have 
been made ? A. No, This print evidently was not 
the same — 

Q. No, do you mean to toll this Court that after 
we showed the picture, after Mr. Pribyl ’s exami- 
nation that we made cuts of it? A. I don’t mean 
to say you made cuts in it because you could not 536 
cut it, but I mean to say there were parts, if this 
was the same picture, where there were cuts made, 
put in. 

Q. You mean added to the picture? A. If it is 
the same print, if it is identically the same print, 
it lias been added. 

The Court: Where does “One, two, 
three” appear? 

Mi. Geiber : It appears for the first time 
in the 0 Neill version at the death of each 
man because the deaths occur at times in 
the novel when Monte Cristo could not say, 
“One, two, three.” 537 

Mr. Burkan: Caderousse dies and the 
Count says, “One.” 

Plaintiff here rested and evidence closed. 

1 he Court: I am sorry I cannot decide this case 
now, but I will reserve decision. 

Mr. Burkan: I will renew the motion made at 
the end of plaintiff’s case and I move to dismiss 
the complaint. I renew the motion to strike out 
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paragraph 6 of the Stetson complaint which was 
admitted in evidence. 

Motion denied am 1 except '™‘ n answer 

Mr. Burkan: Also I mo that this 

Wrt iuri-dietion of this case, because it 

(- 0111 1 has n j D j ay claimed to be 

affirmatively appear in motion pic- 

owned by the plaint tf - uant to the stat- 

tures and duly copy 1 

ute of the United ^ amendment ot the 

Mr. (ierber: I object to ■ ^ ^ ^ 

30 answer, a.s putting hi 

of their defense. motion 

The Court: I will grant ” otlon - 

Exception taken i b> 1 ' t dismiss the com- 
Mr. Burkan: N<>v, I g that in 

plaint u P° n th ] : h f name of Webster deposited in 
1868 a man by the “a mberlain of England a 
the office ot Co 1 A Crigto> „ alleged 

play known as Lon ^ Fec hter. That he 
to have been written y English 

made that deposit " se L”mission to ,.r,lee 
statutes, in oi del publicly 

that play under the 

performed undei that He * blication su f- 

decisions of this State r f v It was 

fieient to make that P 1 ®* ' ’ bIie reC ord, and marked 
filed, and it was made a f ^rial 

as an exhibit and produced here duced 

Under the English statu e ^v^g & publieation . 

makes the performance 1 \ ,, statute 

And also as to the copyr.gl, , a, .da . the a ute 
which we have offered m evidence, the duratmn 
of the copyright is forty-two years, and eonse 
quently if that copyright existed, it expire . 
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Certificate Case Contains All Evidence ”> 4 1 

far as this plaintiff is concerned, if they did se- 
cure a copyright, it would have expired in 1908, 
and this is an attempt to continue literary prop- 
erty, common law rights beyond the time allowed 
by tlie copyright statutes. 

Also further I move to dismiss the complaint 
on the ground that the copyrighting of the motion 
picture in Washington in pursuance of the stat- 
utes divested the plaintiff of any common law 
l ights of property that this plaintiff may have had 
in this play. 

Also they have not shown any title in this prop- 542 
erty to the version in the possession of Mr. 
Webster, and under the law possession is only pre- 
sumptive evidence of ownership. The evidence is 
that Mr. Webster had in his possession a manu- 
script, and he placed it in the office of the Lord 
Chamberlain, and secured permission to produce 
that play. That Fechter in his lifetime produced 
the play up to 1879, and we have the evidence 
that Mr. Fechter’s widow brought suit to restrain 
Mr. Stetson from producing the play, but she died 
before the action was tried. 

Further I move to dismiss on the ground that 
by their publication of these posters, that that 543 
was a publication. 

I submit on all the facts in the case they are 
not entitled to a judgment. 

The Court: Motion denied. Exception. 


The foregoing case and appeal contains all the 
evidence taken and proceedings had upon the trial 
of this action. 
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Plaintiff’s Exhibit A 

Manuscript of play “Monte Cristo” by 
Charles Fechter, to be submitted upon the argu- 
ment of this appeal. 


Plaintiff’s Exhibit B 

Stipulation as to Certain Facts 
545 NEW YORK SUPREME COURT 

County of New h ork 


James O’Neill, 


Plaintiff, 


against 


General Film Company, 

Defendant. 


An order having been obtained, granted by Mr. 

■,4ft Justice Davis, dated the 27th day of February, 
b 1913, and one granted by Mr. Justice Donnelly, 
dated March 18, 1913, for the examination of the 
defendant, by its president, Frank L. Dyer, before 
trial. 

It Is Stipulated for the purpose of avoiding 
the examination, and this stipulation mav be lead 
in evidence by either party on a trial oi tiials of 
this action, with the same force and effect as 
though the testimony were given on the examina- 
tion of the said Dyer, as follows : 


( 
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Plaintiff’s Exhibit P> 547 

1. That the film exhibited to the plaintiff, and 
bis counsel, at the office of the defendant, on the 
8th day of April, 1913, of “The Count of Monte 
Cristo,” is one of the films used by the defendant 
in the exhibitions given of “The Count of Monte 
Cristo,” and the same is marked for identifica- 
tion, Plaintiff’s Exhibit 1, of April 8, 1913. 

2. The said film was manufactured by the Selig 
Polyscope Company, an Illinois corporation. & 

.j.^ 1. lie defendant s business is the distribution 
of films for motion picture exhibitions amon<>- 548 
proprietors and managers of motion picture 
theatres. 

4. That among the films distributed for pur 
poses of exhibitions by the defendant, were films 
of “The Count of Monte Cristo,” of the same kind 
and character as the one marked Plaintiff’s Ex- 
hibit 1, of April 8, 1913. 

5. That the said film, showing a motion picture 
exhibition of “The Count of Monte Cristo,” was 
leased, among other places, to the Delancey’ Street 
Theatre, New York City, about October 14 1919 

to the Lincoln Square Theatre, New York City’ 549 
about October 25, 1912, and to Loew’s Seventh 
Avenue Theatre, New York City, about November 
11,12 and 13, 1912. 

(i. That the said theatres above mentioned are 
theatres giving motion picture exhibitions, to 
which the general public is invited for an admis- 
sion fee, and that each of the foregoing theatres 
has a stage, curtain and scenery, auditorium and 
balcony and boxes. 
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Plaintiff’* Exhibit P> 


7. That in giving the said exhibitions at the sai I 
theaters, a screen is hung from the Hies above die 
stage to the stage, and the pictures shown by 
means of a projecting machine, which pioju c< 
the action of the characters in motion upon the 
screen. That the stage and the curtain and scenery 
of tiie theatres are not used in connection with 
exhibitions of the said pictuie. 

8. That between the 14di day of October, 1912, 
and the 13th day of January, 1913, not less thai 

551 forty films were distributed b.\ tic ul< an 
among motion picture theatres, anc \\i 1 (cU 1 0 
the said Aims exhibitions of said picture were 
given, and that the defendant intended to eontinm. 
distributing said films for motion uit ex nn 
tions, until restrained by an oidei o us 0111 

9. That compensation was received by the de- 

fondant from the parties who iecenu il( 1 n ‘ 
and gave the exhibitions with the use o sau 
film. 

10. That plaintiff’s attorneys sent to die de- 
fendant on or about the 17th day of August, L . T’ 

5 52 a letter of which the annexed, marked Kxmbit 
A ” is a copy, enclosing a letter, of which t ie an 
n exed, marked “Exhibit B,” is a copy. 

Hated, New York, March 1, 1913. 

DITTENHOEFER, GERBER & JAMES, 

Atty. for Plff. 

NATHAN BITRKAN, 

Atty. for Deft. 
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Exhibit A 

Annexed to Exhibit It 

(Copy) 

Dittenhoefer, Gerber & James, 

96 Broadway, New York 

August 17 th, 1912. 


General Film Co., 

200 Fifth Avenue, 

New York City. 

Dear Sirs: 

For your information we beg to enclose you 
copy of a letter sent this day to the Selig Poly- 
scope Company. This letter is sent to you so as 
to advise you of Mr. O’Neill’s rights, and to 
notify you that in the event of your putting out 
any of the films in question, proceedings to re- 
strain such action on your part will also be 
brought. 


Very truly yours, 555 
(Sgd) DITTENHOEFER, GERBER & JAMES. 


■ 
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Exhibit B 

Annexed to Exhibit- B 
( Copy) 


August 17, 1012. 

The Selig Polyscope Company, 

2 E. Randolph Street, 

Chicago, TIL 

557 Dear Sirs: 

Mr. James O'Neill, the celebrated actor, lias 
owned and controlled for many years a special 
dramatic version of the famous * Monte Ciisto, 
by Alexander Dumas. That has been elaboiated, 
with many episodes , incidents and chat actci s 
original with him in developing the oiiginal stay , 
and has become for many years past and still is 
a valuable piece of property. 

We are informed that you have made a film 
based upon the same story. On behalf of Mi. 
O’Neill we write to notify you that an\ use by \ou 
558 Mr * O'Neill's version of the story and contain- 
ing characters or episodes solely and exclusively 
Used in his version, is an infringement of his 
^i&hts, seriously injures valuable propeity, and 
that proceedings will he brought to restrain any 
such use by you. 

Very truly yours, 


! 


I 
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Plaintiff’ s Exhibits C and 1 


[Pa ye 71) 


Comparison 


PICTURES. 
PART 1. 


PLAY. 


“Edmund Dantes and his betrothed 
Mercedes.” 

Scene shows Edmund and Mercedes on 
rocks. 


Not in play. 


“M. Noirtier, the P.onapartist Commit- 
tee. entrusts Captain Leclercq with a let- 
ter to the exile at Elba.” 

Scene shows the departure of the ship 
“Pharaoh,” Noirtier shaking hands with 
the captain. 


Not in play 


“Fearing the near approach of death. 
Captain Leclercq begs Dantes to deliver 
the letter to Napoleon.” 

( Address of letter. ) 


Told in play. 


"Napoleon Bonaparte, Porte Farraio 
Elba.” 

Scene shows captain in bed and Dantes 
receiving a letter ami ring from him. The 
captain flies. 


Told in play. 


“Dantes incurs the hatred of Danglars 
the envious super-cargo, when he assumes 
command of the ‘Pharaoh.’ ” 


Told in play. 


“Dantes delivers the letter to Napoleon 
at Elba.” 

The scene shows a room with three men 
in uniform in it. A table in the centre of 
the room. To the back of the room is a 
high-backed chair in which is seated 
Napoleon. The back of the chair is 
towards the audience. Dantes enters, 
speaks to the guard. Napoleon comes to 
the centre of the room, speaks to Dantes. 
Dantes shows Napoleon the ring. 


0 old in play. 
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(Page 72) 


Coinpariso'H 


to M a ^o1rtier.” trUStS ° antes with a rCply 

a lett(T SC fr ne 1S M the , same ’ Da ntes receiving 
hand and^eaves aP ° e ° n ’ Wsses Na P oIeon S 


^Dantes returns home.” 

the rl SCCne r Sl f WS the P eo ple waiting for 
u ", U1 °^. t le “Pharaoh.” As Dantes tl 

tn the ship lie meets Morel. Noirtier 

„i lr le SI( le, speaks to Dantes. Dantes 
b a c^ S nm tIlC ling ' Dan S lars is standing 

scene shows the street in which 

to the office 6 1S ’ M ° rel aiKl Dantes g ° ing 


More 

Morel 


says 

him 


and Ile n Ue t Xt SCene is MoreI ’ s office. 

some ° antes enter - Diantes gives 

Morel P . apers ; . D anglars enters and tells 
inclined ^k 11 ?^ M ° rel does not seem 

and n 1 ,Je T leve what Dan.dars 

h's re lie! Dantes an(1 questions 
eplies seem to satisfy Morel 

“Dantes’ Father.” 

in it’ 6 n!!!? sll0ws a room with an old man 
*• Dantes en ‘ors and embraces him. 

leavinV’anV 8 ^ 1 ^ 61 ' 5 ° ffice wittl Dan £ lars 

Cariere, a he comes out he me< 
isse, who takes him into the inn. 


Told in play. 


Described in book. 


Dantes does not meet) Dantes meets Morel and 
Morell until he sees him atltells him about his visit to 
the Reserve. Noirtier meets Elba. Noirtier does not ap- 
Dantes and asks about the pear in the book until after 
letter. Is told he will re- Dantes escape from prison, 
ceive it within an hour. 


DanJLc f 1S „ tle ,nterior of the inn with 
; n ars seate d at a table; Caderousse 
and h r a r°° m f Wlt l hiin - Caderousse calls 
sonLr ? tC , enters ' Caderousse says 
t , 11 n ? to her; she goes out and re- 

turns with a tray on which are two glasses 
and a bottle which she places on the 
table. . Danglars and Caderousse drink. 


Told in play. 


Described in book. 


Not in play. 


Told in play. 


Stage setting the same. 
Caderousse is an innkeeper, 
[is wife appears and serves 
Caderousse and Danglar. 
\11 stage business the same. 


Described in hook. 


Described in hook. 


Described in book the 
same, except that Caderousse 
is supposed to be a tailor. 
His wife, Carconte does not 
(appear until Dantes comes 
:o the port du Card. 
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Comparison 


Caderousse is drunk. Caderousse goes out. 


“M. Morel gives Dantes his captain’s 
papers as a wedding present.” 

Scene shows Dantes, his father, Morel 
and Caderousse, Morel giving Dantes the 
paper. 


Morel gives Dantes hb 
papers as captain as wed- 
ling present. 


Morel tells Dantes he 
vants to make him captain 
>f the boat “Pharaoh,” but 
hat he has a partner whom 
must consult. 


Then is flashed the inn scene again with 
Danglars seated at the table. Cader- 
ousse comes in and tells him that Dantes 
has been made captain of the “Pharaoh.” 


Caderousse tells Danglars 
Dantes has been made cap- 
tain of the boat “Pharaoh.” 


Caderousse in the presence 
>f Danglars addresses Dantes 
as captain. 


“Dantes incurs Fernand’s hatred.” 
vScene shows Mercedes and Fernand 
talking. Dantes appears and embraces 

Mercedes and offers his hand to Fernand, 
who refuses it, draws a knife and walks 
away. 


Told in play. 


Described in book. 


The next scene shows the inn with 
Fernand, Danglars and Caderousse at the 
table. Noirtier at the gate. 


Noirtier comes in and 
talks to Danglars about the 
*top at Elba. 


Noirtier does not appear 
in the scene. Danglars 
knows of the visit to Elba, 
and of him leaving there with 
a letter. 


“Incensed by the news of Dantes’ pro- 
motion, Danglars schemes his ruin.” 

'Die inn; Danglars and Fernand seated 
at a table. Danglars writing a letter. 
Caderousse leans forward and tries to 
take the letter; Danglars throws it down; 
Fernand takes it and rushes off. Cader- 
ousse starts after him, Danglars grabs 
him, they struggle; Danglars picks up a 
bottle and gives Caderousse a drink ; 
Caderousse smiles and walks off with 
Danglars. 

During this scene Noirtier is in the 
background. He comes to the gate, opens 
it. steps up very quietly. When Fernand 
rushes off with the letter, Noirtier comes 
forward two or three paces. 


Same in play. Stage 
business the same. Noirtier 
comes in. 


Described in book, except 
Noirtier does not appear 
Noirtier does not come into 
story until after Dantes 
escape, and then he is an old 
man and paralyzed. 
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Com Pari Soil 


"'""Parison 

/p « 

office of Villefort. Sl '° Ws Fer naiid at thel The letter has been sent! 

(to Villefort; FernancI does! 

“Villefort htvb • ,lot brin k r k to him * 

Kmg, fearing- fL.J n t,le .r I * 


This scene sl the Sad or? b,tl °ns, deter- 

fo ft the letter t : VS , Fc ^nc '* bis Path.’ 

„ The Royal p r cb re ads a , f^tng Ville- 

Edmund Dant 0cilr eur • Allows: 
now iV - antes tvt is - 


Told in play. 


sentl Not in book 


Described in book. 


L ine letter *,u- , tr nanrl • U1S> l ;ain * 
The Roval p_ cb r ead s a , f v 'ng Ville- 
Edmund Dant 0( ; llr eu r ; s • Allows: 
now in port) w ^ s ’ fVate 0 f t ? for med that 

hy the usurper f n en , tn, sted * ,’ e . ‘Pharaoh, ’I 


i- roof of'l- lI,e Bomn Un a *etter| 

upon arresting hi ls crimp p . ar tist Com- 

A i? . t0lInd >n the 

A I r 'cnd nf .. 


Same. 


Same. 


A i? . lInd in the 

“Ti , rieild of f , I 

The e scS r e 0tI l al fe ast ” * Throne T 

ta,),e a t which h ° Ws the in 

guests. lch are sea^Wty 1 


se ate3 ,l vv ith a longLing^?^* beil f fL^t^Danl^issi^- 

^ married next 

I Mercedes. Stage business (toy. 

,2L^o r .. . n sam '• I 


the same. 

^°t in play 


jng wit* the o uts - 

■'V'ltalfc, o? WU- 

srzsz? vs^Ssi «sa 

° f the building i he ? is flalV 111 and^th^’ 011 ’ 
g-uards walking £ a ' n - with Tv d 4^*° 
shown Villefort-I Wn the i^ n te s an 3 e 
him a letter. ‘ °fifice. ^ lr s. Then 3s| 

“M. Noirtier n ^ Sh ° Ws , 

Paris.” ’ Bon aparti st n 

Villefort reads the l * CQ mmi tte J v„ 

to a fireplace with him Vnl’ take, n from ef ° rt receives the note! Same in book. 

ancl t ? ai ltes fo?m d "? of his men who 

tHe >t „ °n hoard the 

°h> and finds it has| 


is 


The arrest of Dantes is de- 
scribed in book; Dantes is 
/taken before Villefort and 
Jshow him the letter. 
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'Page 75) 

Comparison 

ter; turns to Dantes and is apparently 
telling him everything is all right. In the 
meantime the leader of the guards enters 
by another door; Villefort says something 
to him in an undertone. Dantes goes out, 
and just as lie gets to the gate, this man 
arrests him. Villefort comes to the door 
and looks after them. 


‘ lo the Dungeon of the Chateau D’lf.” 
A water scene with a row boat, guards 
seated in it; Dantes in the rear seat.' They 
row off. y 

The next scene is the Chateau d’lf with 
the boat very close. 

I lie next is the opening of the doors* 
guards standing around. The boat lands 
Dantes and a guard steps out of the boat 
I fe shows the guard at the Chateau a let- 
ter; Dantes and the two guards go off 
The boat leaves and the doors are closed 
and locked by the guards. 


Part H. 

"In the dungeon of the Chateau d’lf 
after many years. For months the Abbe 
has toiled hoping to establish communica- 
tion between his cell and that of some 
other unfortunate.” 

This scene shows the cell of the Abbe* 
two guards appear and seem to take some- 
thing out. Then is flashed the scene with 
the Abbec on the floor removing a stone 
Then is flashed the scene showing him 
crawling through. 

The next shows Dantes cell; Dantes 
lying on a pallet. He hears a noise 
listens and gets up. Helps to remove the 
stone and drags the Abbe in. 


He 


. . lL) iNoirtier 

- then directs the officer! 

•; 5° tb e Reserve an d % 
i cst Dantes, whom he ha: 
previously released. 


Not in play. 

Not in play. 
Not in play. 


All this in play either 
told or acted. 


Described in book. 

Described in book. 
Described in book. 


All in book. 
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{Pane 76) 


Compa ris0 ' n 


makes a tour 

“Villefort, the Procurettr, nia* 

° T;Sr2E': show, the rpartpi* £ 
soldiers walking back and i o1 
fort and the Governor appear. 

“Dantes recognizes the voice 
fort, and learns from the Abbe < . ’ 
was imprisoned some years later, ■ 

exile has been due to the ambition lie 
Royal Procureur, the anger of Dante anc 
the jealousy of Fernand/’ . n ^t 

This scene shows the Abbe m Mantes 
cell ; the Abbe talking to Dantes. 

As the Abbe continues his talc, Dantes 
pictures Danglars the wealthy banker. 

. be scene shows Danglars as Dantes 
pictures him. 

n “ M o er o des and her husband, Fernand, 
now a General.” 

i/ father’s death in poverty.” 
pictures th e ^° they flash scelies as Dantes 

^I'h 

the ’ramtart' 11 ®. shows Villefort crossing 
guards. i) nt1 , Wlt b the Governor and 
Dantes p-qo s . es a nd the Abbe hear them, 
goes back to his cell. 

1 he next e 

in the same ceU^ t I s ^ le Abbe and Dantes 
a Pallet and Dantes puts the Abbe 0n 
gDes back to his own cell. 
ih e next G fl 

vmTo' 8 • e , oin ff in anu* 1 , 1 of th e Abbe, t Wo 
■ ame with Dantes? d leavin £ bread. The 

“Dying, 

S‘5,°£ E .ET' m,E 

s «&gests that he sub 


In the play. 

In the play. 

Not in play. 

Same. 

Villefort visits prison. 
AH in play. 


in play. 


Not in hook. 


Not in book. 


Not in book. 


Not in hook. 


Not in book. 


Jn the book. 


Same. 


(Page 77) 
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Plaintiff’s Exhibits C and K 
Comparison 


stitnte himself for the Abbe in the burial 
sack, as the Chateau’s dead are cast into 
the sea, and there is a chance of liberty.” 


The scene shows the Abbe giving Dantes 
the paper. 

Then is flashed on the paper with parts 
of it missing. 

Then is flashed a cell again, the Abbe 
giving Dantes a knife. He takes the 
knife and letter with him and goes hack 
to his own cell. 


Action same. 


Then is shown the Abbe’s cell ; the 
guards enter and find him dead. 

The next scene shows the sea, the guards 
walking hack and forth on the rampart. 

The next is Dantes going into the Abbe’s 
cell. 

Then is shown the rampart and sea; the 
guard coming and telling the other guards 
about the death of the Abbe. 

The next is Dantes dragging the Abbe’s 
body into his own cell. Then Dantes 
going hack. The guards joking about the 
death. Dantes getting into the bag. The 
guards entering and tying the hag. 


Told in a general way. 


“To the graveyard of the Chateau d’lf.” 

The scene shows the guards carrying 
the body out. 

Then is shown the sea, the guards cast- 
ing the body into the sea. 

Then is shown the sea, the body falling 
into it. 

Then Dantes swimming. 

The next scene shows a rock, Dantes 
being flashed against it, catches a ledge 
and climbs up. 


Same. 


Same. 


“The world is mine.” 

The scene shows Dantes standing on a 


In the play it is identical- ( 


Not in the book. 


Described in the book. 


Described in the book. 


Described in the hook. 


In the book, after a prayer 
f gratitude, stretches him- 
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Plaintiff’s Exhibits C and E 


(Page 78) 


Comparison 


in the middle of the sea, his arms out- 
stretched. 


Dantes rescued by smugglers, 
this scene shows a ship with 


the 


s -j miows a snip wun 

L^ rs looking out towards the sea. 

* s ^ as hed Dantes on a rock, 'fu 
row bo?. W 'f h th . e sailors getting i nto 

s wimX a ” f * r X nff f ’ ThC SCa ’ P ant es 

TaHn and the sailors rescuing him 

“ «" ** TaSn: 

End of Part II. 

part hi. 

This 6 scene°s f h M0nte Cristo -” 
a row boat r OVf - S dle sea with an j s i 
n nie of the s -u? min8f to it- Dantes anc1 ’ 
? antes going cIi »tb up on the a " d 

anS C [ s Se Walk s ar 0l n d de r and '?° kin 8 « a 
with een crawlimJ ' Goes into a 0a , a 
paper P ? Per st ill i n g m llt , on tlie otl >er <L e 
goes to t h a Srn all rock h& ” d ‘ Lo °ks at 
Takes a l he ./ock anrW’- pomts t0 it L 
he loosen m - fe and w’i! nes to re "to V e f n 
treasures “ “» r °Us it at the roc k u ‘j 
S ‘ away and fin/' 1 , 1 ' 1 

“Take u ' t le 

purchased ^-hbe’s i„ 
and is ' island Dant es , 

,lls adopted i m g in Xf r f SSUmed its p as Not 

‘ ( au ghte r •> fric a with Ha v V tle 

• 1«gu, sed Nol 


Not in play. 


Not in 


Jself upon the ground and 
(sleeps. 

Described in book. 


Described in book. 


Not in book as described. 


Not in book. Dantes plans 
(vengence when in prison. 


Plaintiff's Exhibits C and E 


i Pape 79) 


Com pa risen 


This scene shows Dantes and Haidee a 
man entering and giving him a priest’s 
clothing. 

Then is shown the Arabs crossing the 
desert. ” 


‘‘The inn of the Pont Du Gard.” 

This scene shows the interior of the 
"in with Carconte and Caderousse. 

Then is shown the exterior of the inn 
with the Abbe looking in at the window 
I hen is flashed the interior with Carconte 
and Caderousse, the Abbe entering. 


Staging of inn the same. 


None of this in book, ex- 
c ?Pt that Dantes comes to inn 
disguised as Abbe Busoni. 


‘‘Noirtier 's persistent inquiries concern- 
h.dinund Dantes causes Villefort to deter 
nunc to get him out of his way.” 

This scene shows Ville fort’s office Ville 
u .rt seated at a desk. A page enters and 
announces Noirtier. Noritier enters 
talks with Villefort. an(1 


1 liis is all in play, except 
he scene is laid ' in Fer- 
nand s house in Paris. 


Not in hook. 


•‘To reward the good and punish the 
guilty. 

r 'V 16 interi ° r ,°C the in "‘ Dantes giving 
Caderousse and Carconte the diamond 

Dames goes out. Caderousse and Careom,> 
talk about the diamond. 


Same. 


Noirtier learning of Villefort's deter 
ruination attempts to escape under the 
disguise of a jewelry peddler.” 

The exterior of the inn, ’ Noirtier an 
proaches and knocks at the door ‘ 
The interior of the inn with Carderousse 
and Carconte at a table talking Ti 1P 
peddler enters and talks with them and 
shows them his pocket book. Caderousse 
points to the stairs. Noirtier starts to go 
ii]i, Carconte says something to Cader 
ousse he calls the peddler hack and shows 
him the diamond. 


Described in play. 


Identical. 


Same. 


Not in book. 


Not in book. 


[Page 80 ) 
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Plaintiff’s Exhibits C and E 


Comparison 

fort”° lrtler 1S Closely pursued by Ville 

through on^horseTack. V ' llefort coming 

tliamond nn He W s^ows ed tb er • purchas ing the 
gues upstairs with f\ pistols - Koirtier 
w,t1 ’ a lighted candle. 0nte following 

"SSxr?" v " ,e%tsur 

Si! 

he trv U1 hstening Vui r Conte comes 

something Cad^^f ms . to 

hits On!i A stl 'Uggl e fold '“to, doing 
bottle te Se °ver £ T’ , Villefort 
comes fin C t len meets (\ C;u Vith a 


Not in play. 


Identical. 


Not shown in play. 


All this is identical stag 
ing and stage business. 


M? 1 C.rco„,« 
Noirtier a JUst ^ she is n ? ° es over to 

wd p. a r i,er - a 

Tli en is , , "" «... 

with Dantes look;.. Ell - e ot 'tsi(le of .i 

•coking , n t . L ct th e , nn 

Then tin • wmdow. 

I« ‘ts t; N t »"- 

Villefort k .1 l»ly ,,f f! c sto l >s 

D-intnc . ls uhout to ct i 9 arconte - 

-uid t i cnters - Villefort ‘ a ) “m when 
and stabs himself. rt lec( >gnizes him 


Identical except that in- 
terior of Noirtier’s room r 
not shown. 


Not in play. 
Identical. 


Not in book. 

Not in book. 

Not in book. 
Not in book. 


Not in book. 

Not in book. 
Not in book. 
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Plaintiff’s Exhibits C and Id 

Comparison 


“The reception of the Count of Monte 
Cristo.” 

This scene shows the home of Fernand, 
stairs leading up on one side, guests in 
evening dress. Dantes and I laydee enter- 
ing, l lay dee wearing a veil. Dantes 
shakes hands with Albert, who presents 
him to Mercedes. She seems puzzled 
about him. They go into the garden. 


The general scene and ac- 
tion is the same. Haydee 
does not appear in play. 


Not in book. 


“Edmund Dantes reveals his identity to 
Mercedes.” 

Scene shows the garden with Mercedes 
and Dantes. She offers him grapes, he re- 
fuses and tells her who he is. Haydee ap- 
pears to take Dantes to the ball (room 
Mercedes going with him. 

“ Edmund Dantes confronts Fernand 
with I laydee, whose father Fernand di- 
rected killed.” 


The scene is not in play 
but parts are told. 


Not in play. Fernand’s 
treachery is exposed by the 
papers at Dantes instiga- 
tion. 


Not in book. 


Not in book. 


“Mercedes’ son Albert assumes the 
quarrel.” 

j Jail room, Albert about to strike 
Dantes; Dantes grabs him by the wrist 
and forces him down and takes the glove 
from him. 

“You will not fight him.” 

“Why not?” 

“Because he is your son.” 

“Having learned the truth from his 
mother, Albert apologizes.” 


General scene same. 


Identical. Stage business 
same. 


Not in book. 


Not in book. 


Wood scene with Dantes and seconds. 
Albert appears and kneels at the feet of 
Dantes and apologizes. 

Fernand appears and Dantes tells him 
who he is. 

“I am Edmund Dantes. 


Identical. 


General, effect the same, 
except that Fernand does 
not kill himself on the 
stage. 


Not in book. 


Not in book. 


r 
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Plaintiff’s Exhibit F 


{Page 82 ) 


Comparison 


Shows a wood scene, Fernand with 
pistol in his hand. The original wooc 
scene with Fernand dead. 


Dantes challenging 
Danglars.” 


the treacherous 


■ vCene shows Dantes challenging Dang- 
ers and getting ready for the duel, 
antes with his back to Danglars putting 
Is , c ' Jat on the. ground. Danglars rushes 
D !, | nes to stab him in the back, but is 
vented by Noirtier. Mercedes conies 


nn , . •'] i'l'Jiiiici. ivici \-uiuco 

All < unn ? the fight and is held back by 
)cit - Edmund kills Danglars. 


Identical. All stage busi 
ness the same. 


Not in book. 


End of Part III. 


Plaintiff's Exhibit D 

Translation of the novel “The Count of Monte 
Cristo,” by Alexandre Dumas, published by t it 
The Platt and Peek Co., New York, to be submit- 
ted upon the argument of this appeal. 


Plaintiff’s Exhibit F 

Paragraph 6 of Complaint of action entitled 
New York Supreme Court, Kings County, John 
Stetson plaintiff against James B. Stud ley de- 
fendant. 

Sixth: That thereafter and on the 31st of Au- 
gust, 1877, this plaintiff purchased from said 
Arthur Cheney the said play or drama so adapted 
and arranged by the said Charles Fechter and 
Arthur Ledercq, entitled “Monte Cristo,” and 
plaintiff is the sole and exclusive owner thereof. 
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Defendant’s Exhibit 1 


“30 Famous 
Features 
a Year !" 


DANIEL FROHMAN 


Presents 


THE EMINENT 
ROMANTIC ACTOR 


“30 Famous 
Features 
a Year!” 


JIME$ O’NEILL 

In His Famous Version of Dumas’ Masterpiece, 

“The 
Count of 
Monte 
Cristo” 

The Dramatic Triumph of Three Decades 

IN FIVE REELS. 

Dumas’ Guiding Character, as Portrayed by Its 
Greatest Interpreter More Than 5,000 
Times on the Stage. 

RELEASED NOVEMBER 1st 

This production is completely protected by copyright, and any violations 
°r infringements will be prosecuted to the fullest extent of the law. 
Exhibitors can obtain bookings for this production, as well as past ana 
future releases on the FAMOUS FEATURE PROGRAM, hom the au- 
thorized exchanges in their respective territories. 


"30 Famous 
Features 
a Year!” 


FAMOUS PLAYERS 
FILM CO. 

Executive Offices, Times Bldg.,N.Y. 

ADOLPH ZUKOR, 
President. 

DANIEL FROHMAN, 
Managing Director. 
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Defendant’s Exhibit 2 

COPYRIGHT OFFICE OF THU 
UNITED STATES OF AMERICA 

I -i braky of Congress 
Washington, I). C. 

CERTLFCATE OF COPYRIGHT REGI^ lIvA 

TION 

• i| 

r This Is To Certify, In conformity "’i ^ c ts 
0 ;) o of the Act to Amend and Consolidate a g 

respecting - copyright approved March > ^gast 
amended by the Copyright Act o x 
24, 1912, that two complete copies ^ c0 pjes 

motion-picture photoplay reproduce! -jted 

for sale named herein have beta 0 f tl' e 
in this Office under the _ provisio _ cop y- 

said Acts, and that re 8^* a ^ g from 
right for the first term of 2 S yt ^ phot 0 ' 
date of publication of said nwfa 1^ of far>^ 
play has been duly made m 
Planers Film Company > 

v mv York, N. r. 0 f 

000 pi „ ture Photoplay- , Joseph 

Title of Mohon-I S . r° rte ’ “ 1 

Monte Credo. B y . rt s. 

Golden, of United States. ^ 

Date of pnblieation to**' ’ 


( 1 ) 


Defendant's 


Write nothing here 


Exhibit 3 



■— aii e „ tt , J — unuea stales o America .in.™«hlD“domcilea rau.». i 

a,ltl>or domiciled i„ the United States should write here in addition to citizenship 

16 °f the in t , 

otlon-ploture photoplay is -Count of Monte Crislo ” 

date of Dub IMu.t be 

JEp AR ATE (Date (day, month . -i- rjSSpSSS AFFI.IOAX.ON 

iei ypewrxttkn or printed description ACCOMP* 

l6r «fi 0at6 

J 1'anious Players Film Company, Times Building, 

' j [ 

, <5 *ro.cl. New York City . N. Y- 


* | ^ atnous Players Film Company, J »»*•*- 
to * Broadway & J,2nd Street, New York City, N. * r - 

dreSS J Diltenhocfer, Gerber & James, Attorneys , 

1 

6 Broadway, New York City. 


Uou 

° f fitter 
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604 Defendant’s Exhibit 3 

Copyright Office of the United States 
of America, 

Washington, I). C. 

I hereby certify that the foregoing is a tiuc 
copy of the application as the same was received 
in this office on the Sixteenth day of December 
1$12, for the registration of the Motion Picture 
Photoplay entitled Count of Monte Cristo, 
qqk entered in the name of Famous Players Film 
° Company, Times Building, Broadtvay & 42nd St., 
Few York, N. Y., copyright claimant, which ap- 
plication remains in this Office. 

In Witness Wi-iereof, the seal of this Office 
has been hereto affixed this twelfth day of Sep- 
tember, 1 914. 

ERNEST BRUNCKEN, 
(Seal) Assistant Register of Copyrights. 
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Defendant’ s Exhibit 4 


607 


Description of play filed in office of Register of 
Copyright 


Count of Monte Cristo 


The Sto 


>!J 


Reel No. i 


Edmond Dantes, a young sailor in the service 
of the ‘‘Pharaon,” prior to a long voyage takes 
leave of his invalid father and his sweetheart, 
Mercedes. The tender farewell with Mercedes 
arouses the jealous hatred of Fernand, a Catalan 
fisherman secretly m love with Mercedes. Dantes 
gives Mercedes a brooch, which later again fig- 
ures in the story, and sails away. In mid-sea 
the captain of the “ Pharaon” suddenly dies and 
entiusts Dantes with a private letter from Gen- 
eral Murat to the exiled Emperor, Napoleon 
Bonaparte, at Elba. Danglars, the super-cargo 
overhears the captain’s dying request, and keeps 
the knowledge in the event of future need. When 
the vessel touches Elba, Dantes delivers the letter 
to the deposed Emperor, and promises to deliver 
Napoleon s reply to Noirtier, of the Bonaparte 
Committee. In Dantes’ absence, Fernand urges 
his hopeless suit to Mercedes. On the return of 
the Pharaon,” Morell, its owner, makes Dantes 
captain of the vessel, a post which Danglars had 
hoped to secure. After an attempt to murder 
Dantes, which is frustrated by Mercedes, he and 
Danglars discover their common enmity of 
Dantes, and plot his ruin. 


608 


609 
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010 Defendant's Kxliibit 4 

Red No. 2 

Fernand and Danglars write an anonymous 
letter to Villefort, King’s attorney, accusing 
Dantes of delivering contrabrand communications 
between Napoleon and bis lieutenants, insinua- 
ting that such despatch may be found in the office 
of the “ Pharaon. ” Villefort examines Dantes, 
and releases him pending the discovery of the 
letter. The marriage of Dantes and Merecedes is 
consummated simultaneously with the discovery 
311 of the guilty communication. To save his ha - 
brother, Noirtier, of the Bonaparte Committee, o 
whom the letter from the exiled Fmporei is a< 
dressed, Villefort causes Dantes to be appn 
bended at his wedding feast and imprisoned in tin 
Chateau d’Jf. Deprived of his son’s suppoit, 
Dantes’ father dies of starvation. Mercedes, be- 
lieving Dantes dead, and for the sake of her 
fatherless child, Albert, promises to marry bei- 
nand on his return from the war. Meanwhile, 
with a lone but supreme hope, with marvellous 
patience and persistence, Dantes works to cut a 
612 ^ un nel through the stone wall to liberty. 


Reel No. 3 

While Dantes struggles on in his cell, with his 
s >ngle but omnisicent hope of freedom as the only 
spark of cheer in the surrounding despair, with 
ntt,er suggestion of irony, the picture flashes a 
glimpse of Mercedes, her son Albert, and Fer- 
nanda now a Colonel. The Abbe Faria, another 
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Defendant’s Exhibit 4 <313 

prisoner in the Chateau, who in spite of the frail- 
ty of age, had for years been cutting a path to pos- 
sible liberty, struggles on unremittingly, while 
Dantes, from the opposite side, continues his 
similar labor. After years of weary toil they 
meet in the tunnel, finding instead of liberty only 
each other and hopelessness. In France, l)an»"- 
lars is now a wealthy banker, and the creditor 
of his former employer Morell. At last the 
years of confinement and denial claim the spent 
body of the Abbe, and he dies, giving to Dantes 
the half-burnt letter of Cardinal Spada, describ- ( > 1 4 
ing the location of treasures secreted on the Isle 
of Monte Cristo. In a gamble with death, Dantes - 
takes the Abbe’s place in the burial sack, which 
is cast into the sea. Dantes comes to the sur- 
face and attains the refuge of a hugh rock, from 
the summit of which he drinks in his liberty and 
exclaims from an unleashed soul, “The Would 
Is Mine!” He is rescued by the smuggler ship 
La Amelia, and turns his eyes and hopes toward 
Monte Ciisto, the grave of the buried treasure. 


Red No. 4 


615 


At the Isle of Monte Cristo Dantes escapes 
from the smuggler ship, and finds the hidden 
treasurers of the Spadas. Fabulous wealthy, 
with all the world before him lie determines to 
find his friends and detect his enemies, to punish 
the evil and reward the good. Disguised as the 
Abbe Busoni, he returns to France and learns 
of his father’s death and the plot of Fernand and 
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Defendant ’s Exhibit 4 


Danglars. He arranges a meetu & peddlal , 
at the inn, who comes (l,s ° ulb _ f the Abbe’s 
Villefort, obtaining a suggestion o ^ ^ ^ 
identity, follows Noirtier, and d 

tempt £ murder bis hal^rother, dme^ 

pair at the threatened exposui e hl tlie 

commits suicide. It is then tha ”“*A„tion, 
knowledge of his power and thi . e 

exclaims “One!” signifying that o’* »' ^ 
mies had met the fate his crimma i . 


Reel No. 5 

Dantes, in the guise of the Count o f * glar8> 
Cristo, presents a letter of credit j s 

and meets his own benefactor, Moie , 
lacing financial ruin and seeks mouS ly 

from Danglars. He assists Mo i ell a ^ an( j 
and quietly passes on to his other ie 'T a .. n 0 f 
penalties. Dantes instigates the Pj> } ‘^nforina- 
a newspaper article to the effect tha ^ 
fl o tion given by Hadee, daughter ot l e 1 
618 benefactor, now the ward of Monte C ’Sto, 
proves Comte do Morcerf, formerly * 61 ’ 

guilty of treachery to and the murder o 
factor. Identified as the Count of Monte i - j 
a ball is given in Dantes’ honor by Mercedes a 
Fernand. Monte Cristo recognizes Mercedes _y 
the brooch he has given her in the long ago- 
bert accuses Danglars, whose daughter is his fian- 
cee, of responsibility for the article condemning 
Fernand, whom he believes to be his fat hoi ■ 
When, later, he ascertains the truth, he challenges 
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Defendant’s Exhibit 


OH) 


Monte Cristo to a duel. Mercedes i 
aware ot the challenge, informs Dante, that U 
Iwrt is his son. On the duelling ground . 
proclaims his identity, and Fern-m \ , clntes 

hy the recognition, and lart "i , ’ 

Nemesis withdraws into the woods ’ whS”! 
moment later comes the renort of ,.i + ,! 
announces “Two”! and Tai^^X? 
thrusting Ins rapier into the heart of ins l as t “r’ 
vmng enemy With the relentless fury of von 'e- 
ance incarnate, Dantes pronounces “Three'’”' 
wiping out the years’ debt of treachery and L- 620 
lure. Lunung to Mercedes he takes her in his 
arms; and Mercedes explains all the sad, happy 
mystery to the wondering hoy when she sav, “ Al 
bert, embrace your father!” 

Fate is generally just! 


Copyright Office of the United States 
of America, 


Washington, 1). C. 

1 heieby certify that the foregoing is a true 
copy of the description filed with the application, 
as the same was received in this Office on the 
Sixteenth day of December, 19 12, for the regis- 
tration of the Motion Picture Photoplay entitled 
Count of Monte Cristo, entered in the name of 
Famous Players Film Company, Times Building, 
Broadway & 42nd. St., Neiu York, N. Y ., copy- 
right claimant, which description remains in this 
Office. 
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Defendant's Kxlii bit 7 


Oftce 


* lV t\ itness Whereof, the seal of this « ~ 
has been hereto affixed this twelfth day ot ° 


lumber, 1914. 
(Seal) 


ERNEST BBUNCKEN,^ 
Assistant Register of Copy 11 ® 
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Defendant’s Exhibit 5 

“Monte Cristo” in five (5) Acts, known 

sulmu-l S i Lac y’s) Acting Edition, C> 
Utted u P°n the argument of this app®* 1. 


as 

he 


024 


"eiend? 




heino- «m S V 1 and Xln of the Theatre Comp 1 
Parr IT ^° nt n Cristo ” p art I, “Monte Cristo 
Part ITT trn° mte (,e Morcerf, “Monte Cristo 
being Ahvv. f 01 ' 4 “ M onte Cristo” Part IV 
Jiovel entit]tl < <r T , l)U, ! la ' s ’ dramatization of h> 
be suhmittou J G Coun t of Monte Cristo, t 
upon the argument of this appeal- 


n «ant s Exhibit 7 

of Part I, Acts I, 
On" 1 n t ’ Acts I, II rr’r A . Cts IJ - HI. IV and 
Oo Z ; v and V; of Alexan, 

,h°“‘ °* Monte Ch1°Z I'* 8 “M lio vol “I 
r> nnent of this in V he submitted up 
cl Ppeal. 
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Aidant's Exhibit 8 


be/g,, v ° 

^° n > and referr al ^ 1nar 'l {e( -l /or identifica- 
d to in testimony of Marion 
r r Baker. 

Iri times 

October 19th, 1868 
Adel Phi Theatre. 

In its ( • 

. eil si 0lls a . d toim as a romance huge in di- 
* Norite (v ailUne d with exciting incidents — 
a C " »>at Ml, IS , l ° of M- Alexandre Dumas 026 
lr%ho M E,“ shed in 1845, created a furore 
^iougiy can °?^ et l ua l to, if not exceeding that 
S' Cl '' v ithite i >y “ Les Trois Mousquetaires” 

, lv £ of "° ‘continuations, comprised a nar- 
ai t^ e ^onte formidable length. A Cliat- 

1 l0 r of lls ^° Was built by the magnificient 
® s sfg[ lailCo out of the profits of his sue- 
g® 8 years aftlll ^ l °ngh this was sold at a huge 


i 8 ^ars aft tllo ugh this was sold at a huge 
C ® is itself . euvai ‘ds, the very record of the edi-, 
bit flu, a lnoilll ment of good fortune. 

, r 1 v»_ ^ SUnn/vr,,, _ n i i ' , ti. 


X — «*cic j\ CC<iSs °i die story when reduced to 

'/Mo With +? riU ka ' s been by no means connnens- 
S a Pe. A Which it achieved in its pristine 

^naSkpov, Portion of like 

Woa ^res- « Hen 


627 


wnich it achieved in its pristine 
l ^spen/! ti0n ( d* the romance, wrought like 
^° rk w as ! “Henry IV into a. bi-par tite 
i at tho°rm °* dm pieces brought out by Dn* 

DOR . l *m ThnrHw. TT- r • ? , • i. i,„ „«,» 


tl n 01 - 0 „„ 

p )0 th foin/i ^boatre Historique of which he was 

u ' s t i n t , Uev and chief dramatist. The theatre 
the p ()1 der of that long line of playhouses 
^vka, ‘i levai, de du Temple which looked so 
!* f aillir 0 ° , t0 visi tors of old Paris, was in ltse11 
^ the T) aU( S00n ^ ecam e the Opera house known 
le atre Lyrique. This Opera house, li ?e 
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Defendant’s Exhibit 8 


629 


the Gaiete and some of the other theatres, sU1 ' 
? VOd . as a P ro Perty, the destruction 0 
n »e ot buildings and is still represented ^ 

splendid edifice on the Boulevarde de SdbastopoJ 

n as the Theatre Historique it merely s 

ie lesult of a transient illusion and its v f 1 T e 

w f, nce 111 its dramatic capacity is by this 1 
well m gh f 0rg0tten> 

hether in the Elizabethan age the tbr ^ 
were played on as many c0 
bv and the entire work so deliver 

Lamb,* ment . s Gn chanted the inhabitants of 

wilt 


T)fll . +t , „ I’mzaoetnan age i, *~ 

secnii ° j euv y IV. were played on as many c 
by inJ?/ ays and the entire work so deliver 
I.ondnr^ lnents enc 'banted the inhabitants of 0 
longer w ^ ether they were brought ou 
not enahi <>IVa s » the chronicles of our drama 
tlnuanee of S t0 decide » but it is certain that co 
even in o N i d drama through two conseeu 
Parish/ 0 means Pleased the people ot 
r pj le y years ago. 

events of ^l U .^ OU (d . caused among othc 1 
London of n! Gatei . Importance a migration 0 
torique who ! e entlre . troop of the Theatre # lS ' 
Monte Cri.st ° Ug d with them the two parts 0 
630 Proved that tl aS their novelty and the result 
escaped a Ro Uf? anfo lunate actors had merely 
( al hurrican a C< ! s ^ orin to encounter a theatH" 
eontempl ated wdl ’° st 1 of English actors who had 
Huy f jane . 1 ndifferenee, the conversion ot 
of d an edifi ee an e( iuestrian circus conceive! 
per ° ° ld Eondott S ated with the great names 
horsp 1 ^ anee of for age was desecrated by a 
and j Uders and turn/? 0 art i«ts who were not 

been W , ley CI 'eated << Us an ny of mistaken 
' Ul mated by th fl l0w which if it had not 
speedy retreat of the com- 
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ril, ' ts of Covem p ed . m col<il »ity with the “ P.O” 


As it ^ '-'aruen. 

Mowed top erfoi ^ lai ^ e and his associates were 

at 1 ° James’ U .i ° l a n *Sht or two unmolested 
a l ana xt " 1<ile they made no impression 
len went i.nn.„ x, 1 


win and then x lere tlle y made no impression 

^>^S t 1 ho r doubtless 

1, ll0s Pitalitv ‘ !, notlon of British wisdom 
' tones’ theatre'. The **<>">>«.«» at the St. 
j ? 111 (the patvi ? l \ S ^ a ^ an y ra te have convinced 
^° r xiothin°. S ^ la t the y had made all their 
I)r °^ e Cristo ’ f tUU ^ ^ la t d ' they had permitted 
lll y Lane n,-+i ° ' )e Played quietly through at 
T 6 S °<* slinn i° Ut let hindrance, it would 
J 11 1851 tl 1 r 0Ut of notice of its own accord. 
v ( been prev - ' ^ ei ^ ad °f the romance which 

I >' V i l °?f ly Wt omlfutnatized, w, 
tn ''.“I int » ‘"'O P-ees whic 


111 


J?.° u 8ht out a r« I1Ur int .° two pieces wmen wert 
o,! V ? ^nths K,'?i Ambi( l u Eomique in 2 consec 
“'has been . 1 . S ras P of those on the mem 

jj 1 av e at S0 ,; l, ; ydlil, g hut tenacious. 

,° °n oj; lc °f the more obscure theatres, the 
hot sep Sfdltdlg “Monte Cristo” in English, 
, naila ger. |. 111 have occurred to any London 
^hce m l( i ‘ nee the drama founded on the ro 
. lth the tin °/ Uced 011 Saturday at the Adelph: 

a S a v. le ‘MoTlt-o ( ' ..4. ? vnivardfif 


• the tin Y< 1 on Saturday at the Acieipm 
, lis a hew C Monte Cristo” may be regarded 
, (lov Will f riment with an old subject. The 
t ee °hd Wor l Sei Ve ^he correct spelling of the 
Jhsiv e hi <d this title, the omission of the iu- 
1(i hlhgiiov being an improvement effected by 

It 8 g lsh 'adapter. 

S mo'r the de stiny of “Monte Cristo” t° 
•he reoo ® . 0r less to do with revolution or riot, 
"h&cb i„ , 1011 °f the new piece at the Adelp 11 
c<l for something like 5 mortal houi 


632 


as con- 
hich were 
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inore closely resembled the old fashioned 
damnation” which belonged to the days o 
• 011 i than any theatrical demonstration 1 i<> 
f 1 ; for many years. Hisses were 

anrl . i _ bice was ^ 


635 


1 iucU 

, ea mad e for many years. Hisses were 
nn and there were points at which a hiss W‘ lS 
,i: f U< be sufficient expressive sign of <- 1SS 
,ivVn )n ; ^ ^ le seene of the interior of the i 1111 x . 
( , 0 a( ei ‘°usse, the roars of laughter intent e 

and 7 serious attention were both f re Q ue 
an<l Vl °lent, and 

ID rr 


r.w.f- ' uv sum eient expressive sign 01 j 

bv r , ?"i ^ ^ le seene °t’ the interior of the inn 
com/ 1 * Gl0Usse > the roars of laughter intern e , 
and a, ! d serious attention were both freq _ 
i ne . , 10 ? n,t ’ an d malicious wags were not " c 
the nlr 1V ° ^ nes a meaning not inteiK cC 
newer! 10 « and c °nverted them into cues i° l 
demnat° Utbreaks of derision. And yet the eon 
times g 10 * 1 WaS n P t formally complete. & 

storm 0 f SCe v e W * dtdl had been received wi n 
was hoim * *d*eule was followed by another w 1 
dose victf Ul - eC ^°ud applause. Towards 

be attrih + ,V i Was witI ‘ the “ayes” but this 
hour caused h° t}lG fact that the lateness of 1 
tents fot tvf 10 retreat of many of the malcon 
tude ii ° au dience which was a uoodly mu 1 


he attrin 1 \ ' vas with the “ayes” but this ll ‘~' 
hour caused h° tIlG fact that the lateness of 1 
tents for tvf ‘ G rGtreat of many of the malcon 
tude at thn audlence which was a goodly and ' 
dwindled • / i01nniei icement of the evening ha 
636 before the f.,n a coin Paratively scanty assem -> 
The cheoS °1 the CUrt ain. 

c hered — n i • i. ivfniite 


Cris to may fortune of the English Monte 
( >f the pi ay accounted for by the natuic 

f°rmation and • dint of ‘ mutilation, trans- 
0 tell withi n ,, 01111 ssi °ns, the adapter has trie 
subject \ V m , the hmits n * .. i*v. a 


, . - 7 auapier nns 1,1 AC ' 

‘ Sl1 Meet whi^u ti, c ln ats of a single long play > tl 
1 . . is i«„ )un ! as thought sufficient 1 01 

si , tho result of ,"? n P lty in some of the changes, 

; ce ! rablG ’ is a wort 011 Which must have been con- 
, Iles so i;+ 4 i Ilv So extrom^K. and 

while 


11 ; l *t the r, 


- won iuust nave been con- 

little r*f,„ V S ° ex tremely disjointed am 
011e Portion with each other that 

mercilessly condemned, an- 


°ther 
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TPUuded. dl ° ld inconsistency be vociferously 


• ° Ull t Monte p 1 .- 0 dlG ^ a d°r Dantes into the 
JpS vari ou 1 lls t° and his aptitude for assum- 
ti 6s f °r disnb 1 P lacters > afford great, opportuni- 
I °°hter, w ho a > Ul " remarkable versatility in Mr. 
t ail( l but <)■]•.. <lS f * rank, unsuspicious seaman, a 
aris troer a t .] J ^ )e > and a thoroughly well bred 
lnany demam| an !! hin l self fully equal to the 


The Ration 


pities are ^rp U ^° n * ds talent. Similar oppor- 
f tier, whn > ? l ’ ded to Mr - Benjamin Webster, 
other, hm tl 1 ! le re presents is made, not the (>3S 
.>d with n brother of Villefort and is en- 
^ °f Dante 10 ^° Wer Personation equal to 

Jjsidity G haparte conspirator, with a statuesque 

? at ^e verv nner he is so admirably made up 
>day a y a PP°arance of Mr. Webster was on 
a U«e and .f l ^ lla t f° r loud and continuous ap- 
! e ^®d when h Slu f nase °f the audience was re- 
, <a hy Co 1<! almost lifeless figure was sud- 

a «»ian , erted ! 

Wso„ s l °P> Mill 


b 7 convevf 1 • 

^ Frisian f 0 G< ln t° a semblance of an airy 
* S ° as arn/ b aild a 8 ’ain into an inspector oi 
^arem i tl s hrewd old social philosopher. 
Messrs w G(1 better acting seen than that 
M Tio U:s (1 ‘ vv ebster and Fechter in their lietero- 
^S, on dma - Let us add that two of the deco- 
aa d th 0 ) ^Presenting the harbour of Marseil- 
f!a u e Catalan village, the other the Chat- 
that . Specim ens of scenic art on a grand 
i' v hich ii U ‘ ly ea rned the shouts of applause 
) 0 f°i'e +h lG Pouter Mr. Craven, was summoned 

>th n aUdienc ®- 

Viel din e „f ‘' J wever can compensate for the un 
0 the play and its rambling unsa is 
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factory plot, puzzling alike to those who h‘ 
i'ead the romance and to those who have 
A he latter will be in a state of blank ign® 1 
as to the purport of that which passes t> e 
their eyes; the former will be embarrassed J 
the discrepancy between what they know 
"’hat they see. Abridgment would certainly 
an operation in the right direction inasnuic 1 
^levity i s better than tediousness but we 9 
^ther any exercise of the symbolical P 1 


, vr“ iei d,| y exercise ot the synmon^ r 
641 ./ knife w ould bring the piece into a conditi 
: ,:7' “different health. A patient who 
both lea ^d by amputation of both arlllS c , Q 
h legs at the joints of the shoulder and « 


hij 

hr 


1 tl , Us ^ * JG * n such a desperate way that i 
IJruK . Vi U1 ° Ve ^ a ^ so d will be no groat ^ 
Plot nf ii 10 c “’ eums tances, the description o 
fluou s nn llte Cristo would be altogether sup® 
victor’;- lhe opmion king Pyrrhus that son 
tended fi> h*' e 9uivalent to defeats may be e 
oral, f 0l . t} u *, ea ^ r ^ ca ^ ma tters to victories id 8 eI ^ 


battle and^nn ° annot be a victory without 
642 1J0 battle at all ° f a play there ought t0 


11 A TKLk GRAPH” October 19th, IS 68 ' 

“Monte Cristo” 
v S °methi ns of H 

Pear to cling +„ na ture of fatality would ap- 
aUst h av e bl Jl^ te Cristo. A wicked fairy 
8 of Ihe g lin d at lts bi **th the favorite bant- 
UUS of M. Alexandre Dumas the 
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lei ‘ with 


043 


^ llCe ill after ?.^ S ° n which was destined to pro- 


i'ort 


4 times, \j l ta * s an abundant crop of mis- 

ap ybody Save ^ Cristo never did any good to 

G P r °priotn ! la ^ s 111 the first instance to 

filial novo \ ° f the Constitutionnel. The 

, at journal l. h app eared in the columns of 

)0,l efU whipi, -f S a pr °digious success. Yet the 

us the renn ln \ S . a . U ^ 101 derived from it, vast as 

j , W()ul ( j soon/ * d tioii lie received, was ephemeral 
the as ^ i - - 

e little e-i/t ° 1U 20th rock counting from 

lU'Us in th 0 'a ", 1 , cl ‘ eek > bad a faculty like the se- 
,i tav ° s - JVl a I a bian story of turning into dry 
, exa nder Dumas speedily made 


;eH- U - a ^ though Ml the fabled "wealth of 


Uiysten, , "°" “** l11 ^ 

J bfti n ~ a wf 1S Count, which lie had discovered 
litn h st °u< 
quin, • 6 eastG ni 


^cks' 


S- a l-! rakes 

bc-atinn ; hll e the i 


j -*«. T„ uiwunaimn v^i 

. ^ the i s i„, , "eyinen barbers dreamt of inherit- 


U\V; 


di « 

So 


fslanc 


and 

e 


y ddch boundless wealth is, quite 


644 


tt °i the treasures of Monte 

.'■ation, the , 1()lu ance was in course of pub- 
I Spun J? Volist . was one of the heroes of the 
’^tl, u _. A ,„ as bis work was of intolerable 


. a<ler, i'„, d entranced thousands of daily 


oioi . Purchasing Greek slaves; giving 
1( s Worth fifty thousand francs a 


m 1 ^e cm-* bank notes for a million or ^45 
bhe s-n * u 1 °t’ the waistcoat pockets. 


1, e seduof e waistcoat pockets. 

• Va ble \ve a i t n ! G pictu re of the Count’s immeas- 
• , the f'j. 1 0 ached one of the strongest points 
}/■ The ri °baracter that of inordinate cupid- 
1 f Pi'iz ( . • ° Ullt of Monte Cristo had drawn the 
P* Ud Co n . the lottery. He had one the gr» s 
! lal % litfl (1< ^'es skimming their pot au feu and 
:!° v uls in +1 * 'untiers glozing over the thumbe 
1 at '°n in f!' (:a bbiet de lecture, revelled in imag- 
Powo, e boun dless pleasures and the bound- 

'M tvh: 1 ^ 0|'- 


I )ofendant ’s 


Kxii..-- 

M. 


Dumas 


fact 


1‘oneously supposed to give. M. ina jine r 

bad in the fascinating and ad captain urn jjjio- 
assumed as probable the theory which Jj 1 * the 
sophic Balzac in the “Beau de Chagi 111 

— n fleet 1 , , 


sophic Balzac in the “Beau u c -o p Un - 

Kecherche de Babsolu” had recogni zt< , u j th e 

Rut for these two works indeec J ^ oJ1 te 

same authors “Van trin and Ferragus, ^ 
p ’ ,: “ ’ ’ ' - - Its 


sible. 


Be 

stuns. 

time abo^ 
- ^ or 


Cristo might never have been written 
position brought to M. Dumas huge 
was residing at St. Germain at the 
a quarter of a century since and all( j 

mounted couriers scoured the highway mg 11 0 f 

lain and Paris. One 

—v and a> 


relay s 


day between St. Germ 


V.X (* I II I Cl I 1 1 

bearing the precious copy tl “"‘ :. Hl s 
' «& 


the 


othei series conveying 

pi oofs. Then from liis literary pr 
built a fan ,r:ii„ ..j * n .i...i..„ 


in-oofs. Then from ms r - +lir „ 

UU t a tantastic villa of all styles of architect 
of none; which he named the Chateau 
te Cri sto. The ceilings were painted 

■ ««,lls ' vel 


be- 

d 

d 


and 
Monte 

, * SC0 by celebrated artists, tne *» ~- 

On T ith gildin «' a,Kl plate glass, but we 

tint ti ' a wludows were never gl a55eC j 

the work done upon the roof did not extend 

48 Monte properl y tiled in. The Chateau 

man lnp+f!^ Was a niiu before it was fit foi 1 
and lon<> M ■' 1<>n ’ tl,en it was mortgaged and so 
since we believe it has been demolish ; 
three years after this first collapse oi 

■ ■ -..«f,cd m 


Monte' S (v U ? e years atl er hub 
a new Dumas, being interest©' 


wiBusn 1 , rvi. , minus, 

di aniatic establishment called the Theatre 

-dant to 


Ryvique in Pn,- ] — 

bis ‘ ‘ Reinri Ar S ’ brought out as a pencm^ 

U Muraot a tremendous melodrama 

-oneG 


founded on a tremendous mv,~ 

Monte Cristo.” The performance 
• ’ that ot 
.v... with that 


Margot fivF i vv '* JLiic 

Monte Cristo UU ° d 0Ver two nights, that 
St ° C0Ve ^ three, but e^en 
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scope and 

>'°nd ti 1(l v< ^S e > the story did not advance be- 
^teau (Bif tlPe i°^ ® dmon d d antes from the 
Piece did n * hough inordinately puffed the 
% material 1 iumphantly be successful, nor did 
^bseqnen^- pios P ei *ity attend the production of 
*Pie under .) nstalments of the Monte Cristian 
1>an H in i • SUccessiv e names of Monte Cristo 
p ie rescue T " <4 ' action was brought down to 
^ 0 rol 0 £ y. loia bankruptcy of the virtuous M. 

I' rom all tl ! <d<)1 '^ and °I 'the Count de Morcerf. 
e Pisode o," ( (i e Iephantine inflections of dramatic 
^t Urd ’ a T* ibe first, the British public until ° 
a 8o in O' d ’ bad been spared, but 20 years 
berate a ttx ly revolutionary days of ’48 a des- 
ae tor s inc^p 34 " as tua de by a troop of Parisian 
^bagem U ln S Ibe renowned Melingue under the 
biay.g 0e ^^ a . of M. Hostein to persuade English 

The sit! T° endurin 8 Monte Cristo. 

^• as dr lu . ? r tlle experiment was ill chosen. 
s i°h of | v ^ (1 4Ule Theatre which after a succ 


It 

- „x... ^ succes- 

"’as stil] a( se asons was then vacant. The time 
ibrong^ AVovse chosen. British drama was 
al hom e , e ° nv nlsions abroad and chartist alarms 
)ers of , n ^ Ver y nnprosperous condition. Nuni- 
Wo ^ent r,T e comedians were destitute of em- 
Th\at u . were intensely and perhaps no 

x ' Such y drda ted at the sight of a parcel o 
^Val Tr merS usm ’ping the stage of the 
I°IstoiTi > 1 ' oa I le and in their opposition to • 
mv ° n I er Prise, they found strange > u 

^alloj.;. 1 ® s m the classes who habitually fi 
The 1 ° f 1 ° Ur 4bea,tres. v tu 

biUlts tn dutl on of February among othex 
I J I°rab] 0 ^bich it gave rise, had led to some 
Hots in the northern and Eastern 
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partments of France where large numbers of 
nglish workmen were employed iu foie® ’ 
mines and factories. The French proletarian 
!’°® e in .a body and expelled the fancied intrude! 
imt without considerable violence and ill feeling 
, he «e ousted artisans came back to England a« a 
recounted their woes to their fellows and it *** 
w \ aSSllnie ^ no small proportion of the P e °P , 
chZ 777 to I)l- ury Dane night after night an 
off «f UUy Paid theil ' money to hoot Monte Cnj*" 
653 facto! 0 f tage were sympathisers of the expel led 
cry hands. For the native actors were feeble 
to (jo!' la> formidable organization on their P al 
Cristo was possible. The Pf 
the • 1 tt( 1 " K f most 8 % na lly. It was supposed t a 
cite tLi PtS made lj y the French Company to re- 
but for * P f’ ts were made in the French tongP 
ances tlufp ^ ^ la ^ eou hl be heard of their ut eI 
have been m ngUage of M - Hostein’s troupe migh 
While , T ld or Syro Chaldaic. 
most diso . UUl i show reigned on the stage, the 
rampant Ir^ff U i u P roai ‘s and horse play wel . e 

654 sans i n the .. ,f front of the Theatre. The arti- 
°f yells ,, lf r l , ( ' ,y ^ e pt up one continuous chains 

seconded bv 1! u Perative rivalry while they welC 
actors the i., . 1 !° ,s ^ ea dy hisses of cat-calls of t e 
The inmates ! o^, c ^ er ^ s and shop boys in the V 1 * 
with “ o r de r - „ the . boxes who had mainly come m 
neutral or tinr n Clled “°rder” and were either 
fmglish men , 1 y a PPlausive. A small knot ot 
Smith, the ht,> a ters deluding the late Albert 
and others, i ail ] , agUs D. Reach, Shirley Brooks 
0 international . * ^ anx ^ 0Us to cultivate feelings 

gallan tly threw h' 1 "^ C0ll rtesy and forbearance 

nemselves into the breach and 
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in per S()11 

Ppfair C0U1 ;! Die press, protested against the 
0l ‘eigners m ?i ° (!<)n de»niing these long winded 
to be stopped ! eA V l P> ut Die breach was too big 
ft ’• ail< Die mal contents won the day. 


Silers lln , uiese long wmueu 

c stopped ' i ° cVl d ' Dnt the breach was too big 
- Was lite ./i!" 11 U D contents won the day. 

fheatri ea i . y . a breach. We frequently hear 
'°nches; hut Ul< lenees threatening to tear up 

n vy Lane ^ 7* pit of Die Theatre Royal, 
J le day s 77 b48 and for the list time since 

heiiche s ' "C” riots at Covent Garden, 

the fi-ur "* reall y torn up, broken to pieces 
l0 n. r pj ](i ^mtnts hurled about in every direc- 
(!s ty’s Tlic.,!". <deria * violence done at Her Maj- 
b°rte Tambi" 1 ° D' e occasion of the great La- 
g ° beyond kT- 11 C °lotti “row” in 1839-40 did not 
S °nag e , ofq l< vln ^ through, by an illustrious per- 
p^ibiis ))ov < f Pan<ds <d Dm door leading from the 
I Dsto how ° the sta ge. In the case of Monte 

J )() ttle s aj , ev ° l ’ for a time it rained strawberry 
° 1>l n of 111 a ^w instances aerolites in the 
JjSh. The Ser beer bottles descended from on 
16 “noes” f (<me Avas eminently scandalous but 
The p 0 |: ' l<ld 't and Monte Cristo was doomed. 
1 a bing dj S( (t . glew tired of interrupting lights and 

riiio' ip 1( ] 01 ly Persons into custody. Some of 
1 leve Was a(iei ' S were charged at Bow Street and 
] ' ac y but t> a talk of bulicting others for conspi- 
C °bed. \^ I<S< ’ Prosecutions were wisely aban- 
I u bie b 111 ! , the end °f a three nights campaign 

t te rlo!, V e defined as Moscow, Leipzig and 
french t ! ° V the last defeat was the worst the 
l0l he. rp^tde packed up their traps and went 
, fe ship • lere was by the way a scene on boarc 
( •)/? version of Monte Cristo at c 

*ble lit® , Dm ship was intended to be practic- 
Wi predecessor in the Tempest an ie 


direc- 
- : 056 
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G61 


•Hi's 


^ v ° Pai't' C i^ S Die time consumed by the first 
fiv e hou!* f Montp ^ =" ^ 


consumed by tne nrsi 
- *ioiiv s • i 0n ^ Dristo in Paris but into the 
,Ge n an aH 11( 1 quarter on Saturday there had 
^ le ehai'aet f )ac ^ ah the incidents and all 

^rts 3 „ f 1 ’ on ly of parts 1 and 2 but of 
" and 4 into a 


aoToly 106 as 1( >» 
to,) Ject.to 


-'°iite n,^^ ein 011 which the Adelphi version 

1e tiatiiv e l f ° Pas been constructed is more of 

° lc ing a n°. a Dy^h’aulic pressure as applied to 

l °lds a °t liquor into a bottle which only 

Aw. . Pint, mi, ,, .... 


a single part which in itself 
- 'Jiiject t ^ aS ^ s hould have been. We do 
Saturday 0 ( ? <)lu Pression the audience indeed on 
ahridg Itle S1 S f°r condensation, wept for 
Case but tli , an ,' e ^ am °ured for an abstract of the 

^ system nil urlii’/d, 4-h« V TTAimiATl 

J** " 

|°rciti 

|°hls a . • — into a Dome which umj 

^hierieanjg lesu ^ was, that to use an 

, S D l ‘sloT )n ^* e c °ntents of the outraged ves- 
aiii-st. G< over” and the vessel itself nearly 

fpv 

>§h re vt Pl0t ° f M ' Dumas’ story is singularly 
ll %lit f 0l s ''nple and judiciously treated it 
| n °lo(l V;Uu , .. 10 basis of a most stirring 3 act 
, ei 'ati 0ris . ’ 1111 °f startling situation. Some al- 
,(iG n in a( i 'i 01a Sinal scheme of incidents have 
w°Pl(l a r Jn ^ ),V Dm Adelphi adapter and the story 
f e eht er \ lear to run thus. Edmond Dantes (Mr. 
in the V,.' > <,l * n b' and generous French seaman 


663 


*** llie v u g«nerou« 

JUed ‘<rj^ eai ‘^ 8 15 mate of a merchant vessel 

[ 0S ; 

"Dies tm v °yage between Naples and Mai- 
^8t Vv. 0 Captain rd* flwx mid ill hlS 


mate ot a merenam 

a rseiu" ue Phar aoh” bound from Smyrna to 
°rt. q s and owned by a M. Morel of that sea 
-il}^ .. ^he vnvtnvA \Tn^inc mid Mar 


m, )lu ; V aptain Of the vessel dies and in his 
ad () p , 11 s enjoins Dantes on whom the com 
l ^e a,, 10 ^ lu P wil1 devolve, to go out of llS 
Dll )a but iu at Porte Ferrago in the s al * 
01 the purpose of receiving a cei ai 
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communication. This injunction Dantes obeys 
and at Elba he receives from the exiled EmP 1 
Napoleon, a letter, which on his arrival at & 
^ed es, he is to hand to a certain M. Noirtwr ( J . 

e jster). Dantes is affianced to Mercedes ( 
Urlotta Leclercq) a beautiful Catalan P easa 

glrl wll( > the Adelphi adapter has committed > 

f. ross blunder of assuming that prior to the Wj 
feinrung ol the drama Mercedes has been sedu 
y Dantes and has had a son by him. This nug ' 
of 11 Provence or in Wales but it is clearly o 
o . ac f w *th a London audience. Now tV eJ 
Lrnl beloved by a ruffianlv Catalan 

(Mr. Arllmr Stirling) who o 
* «“<* Dantes, while the mate ot ‘ « 
(Mr p 0 ^ 1 , . ! s otherwise detested by Danb a " 
Theso' ' 1 dips) on purely professional groim< 

seilles W ° rthi . es > w ben the Pharoah reaches ' 
rier n V , eon ' s r , b'e in denouncing Dantes as the ca 
fort tli > 1< a ‘ s ' ,na ble correspondence to M. de Vi ^ 
bon Gov 1 * 681 * ent P 1 ' oeiu 'eur du Roi under the 111 
intm-vie nnent Dantes has meanwhile had ai 
bim S e l ^ th btoirtier and has promised to hand 
bis cabin ^"borer’s letter which is locked up ]11 
eiation con™ 0nthe receipt of the *»«»_ 

rrocureur j ' ! n a disguised handwriting, 
lively” c &uses Dantes to be “prevefl 

net. fpu p . ai »d interrogates him in his cab 1 ' 
Dantes shin- 0 / 00 agen ts have previously hoar< e( 
letter. j\j / *' oben up the cabin and seized t > e 
>’onng io an , e „ dlefort is so pleased with t e 
b' i S he has <,ni au ' vUe ss and candour that belic v 
orders of hie i'^- erred through respect for the 
u P°n his pron J yiag ca Ptain, — he discharges him 
o app ea r whenever called upom 
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Sa netum on P ' &S Pantes quitted the judicial 
here a fe«t' 1S ,' a ^ the tavern of the Reserve 

,ai ‘i'iag e ’ J. Vt \ bi honour of his t : — 

°rti er eilt , ‘ Mercedes is to take place, 

10 -Bona fi- 8 . Ple Rrocureur’s presence. 


S artia » 

tje « 011a — i lucureur s presence, ne 
^ dev brotl 10 -' S Cons Pirator, turns out to be the 
l *at t’unetio 1 ■ ° Dourbonist functionary and 
' '-•rson the f 5 ^ las -i us t unwillingly issued or- 
e °nspi r . | 1<>n 8‘th of a report from Paris for 
r °ther to i 01 8 an ‘°st. Nortier compels his 


Ui 

b 


ir °the 
r e he 


"hem i._ i*! ""it him to enter his dressing room 


le epoch a !! ( ; Uy assumes the garb of a dandy of 


th. v 

|j n '°Uj)'l l th o' 1 *.! 111 ^bis disguise passes undetected 
• 10 took out ' f U '^ S °* Dm very agents who are on 
jl'terfere, i> ° l b'ni, his brother not daring to 
Vty, y as soon as the conspirator is at 
' Gle is an , 1 ()e uveur du Roi remembers that 
( ° lls piratoi- J . H ' P erson at large who knows that 
of a 8eci . as Noirtier. Dantes is the custodian 
Dantes" ' ( * U ni ’®ht embarras M.de Villefort 


668 


‘'Shit 


of 


x ar • !? St ,)e got vi(l ot ‘- ^o a fresh war ' 

, uin g Party * 8 niade <)l, t and the merry wed- 
jy a body <l p D’ e Knserve is rudely interrupted 
0 the j5; e . gendarmes who carry off Dantes ggg 
l0c k bom/w. dungeons of the Chateau d’lf, the 
( d Mar soin 0 stress at the entrance of the port 
Ther e «,i G8 ' This ends the prologue. 

<l ^ a U in l, lt)ldd oither not have been a prologue 
Of Tx 11 tin 

Eit 

%cloT ° r elf 


. ^autes 1 ^ ^.Adelphi drama, for the whole story 
Antes ( dliculties might have been told in a 
Me Af.f li °*‘ Se this prologue should have been 

i ^igliteb 10 f "' st °t’ the play. , 

(' e ^’een x!' years ai> e supposed to have elapsc ( 
b’st lhe Prologue and the beginning of the 


h 


a et. 


then find that Fernand trom a fish 
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tnnan in the Catalan village has risen to be » 
general in the French army and a Peer of Fran 
an* that lie beans the title of Count <le Mo lC r. 

e continues in love with Mercedes who tb° l ° 

* 1 passionately in love with Dantes q 

j ,ni to he dead and is willing to become Coim e 
_ 1 oicerf for the sake of her illegitimate s 

- Jert, (Mrs. Alfred Mellon) a student at 

(b ,<S) t. Cyr whom the accommodating 

‘ "d has promised to adopt. She insists ho we' 

71 sum 1 ?- Ilab be P rove d that Dantes is dead, a c° 

who ^ aIso devoutly wished for by Dangia lS 
"bo m the wl,i,i;,..: * l . , a n»n- 


turned ttm* 7 ' 0,| illard in a “difficulty,” bas a 

72 i J is officio l ( eeo ^sed gentleman \s clothes aim 1 
and ascert ( . d,) acity has visited the Chateau d 
ranean d 11T , lne< ^ dl at Dantes is still in the subtei 

the year in whi eh he has languished since 

fort promi« J >Y <bnt of threats he makes Vdle- 
-hall be n,.oV hat Dantes shall be liberated and 
Card at the o U< i 0< l an Inn near the Pont ( 11 
ulso he presoi ! °! a month when he Noirtier wxh 
departure tlv! ' 110 sooner has lie taken his 
\° Marseilles ? the wi cked Villefort posts down 
-’antes. p a ' ai ^be express purpose of killing 
Queen’s p en ] y t,l e Lord Chief Justice of the 
"i order to bnrl^^I 1 ® ^ le train down to Portlanc 

Ke the convict Roupell. 
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th T e lienee 


ce are duly transported 
i 11 an underground hole in the 
Js f a ' ltes > the otil V1 ' Slble two ra ssed captives, one 
icl art) w ho }ls ! a ° ertain Abb6 Faria (Mr. 

sho„ Id ^l“ ,OT au f. qu ?' , p 7 

but by 
Dantes 


•‘•hey slm i r 1 eonnneu tor an eqv 
v] Varied u\ ° Ceu P y separate cells 
I s s hcceeded • )01 am ateur masonry, 
j 6 NVe en the t,, lU es tablishing a communication 
m S all hut on °p * Un 8 e °ns. Moreover the sailor 
L e PPard 1. eeted arrangements a la Jack 

through a hole 


is 

of 


i l ' y een the + estat 
bas all h f C tWo dunge 

^ e Ppard f 0 ^ erfected arrangeme 

i ? tlle ceilino. P ? Ppmg his head 
h°U the o a ,^ °, b * s dungeon which looks out 
paging 1 ,)ot overhanging the sea, and after 
jy °Us 1 lae i, jumping into the Gulf of 

indeed T 1Ug b ' s esc ape. Faria who i 
tl . h e ha J 0 begi . n wi th, informs Dantes o 
M he i s i, S gl0Wu immensely fond in prison, 
2? s dver ?oa P ? Ses f 01 - enormous wealth in 
l° v ei'ted hvT i ewels which has been so long 
en eath a 1 . Bor gias and which is concealed 

le Coast o/V Ibe Island of Monte Cristo on 
^, 11( iaft er nscany. He makes Dantes his heir 
* a Vl ay Scil es of personal naratives, which on 
x tien t. and 1 ° USed tlle justifiable ire of a very 
^'bost, t 0 H g0 °d natured gallery, he gives up the 
^bo h 0a)i t 8 r eat joy and contentment of all 
” u: — ■ - to be 


674 


675 


t bo h 0ai . i • J 0 

v eustom 1S up d ma te groan. It appears to oe 
t, bos of i at the Chateau d’lf to thrust the 
1 lQltl into h ad pl 'isoners into a sack and pitch 
C0Tls tru e t . 16 S . ea and 011 this eventuality Dantes 
ilt r° e i 0 .. ‘ s . a little plan. But meanwhile that 
Jbont s f y dlefort has appeared on the battle- 
,bo fo)4,.° Vo accompanied by the commandex o 
l bat ^ es ®- The sentinel expresses an opixxio n 
‘ li - (Dantes cell) is about to make hxb 
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escape for he struck his tooton the Hags over the 
dungeon in question and a remarkably hollow 
sound has been given forth. The wily Villefort 
at once sees his way to getting rid of Dantes.. He 
advises the sentinel to allow the prisoner to con- 
tinue his attempt at escape and as soon as lie 
has removed the last stone and pops his head 
through the hole, to take aim with his musket and 
blow his brains out. This order, be it remem- 
bered is given by the high legal 1 unctionary in 
France in the year 1839 under the constitutional 
677 government of Louis Phillippe. But, pendente 
life , Faria has made a good end if it. The gaol- 
ers delighted, tell the audience that the prosy old 
man is dead and descend to his cell to perform 
the customary rapid act ol: undertaking. But 
Dantes has contrived to substitute his own liv- 
ing frame for the corpse of his friend. He is 
sewn up in the sack, lie is carried on the stretcliei 
to the platform and he is chucked oil the battle- 
ment into the sea. But lie comes up again to the 
surface smiling, not in any way hurt by the 
craggy shingles and boulders which encompass 
070 the Chateau d ’If. There is a clever “sink and 
fly” by means of which the base of the tower is 
shown with Dantes swimming, and a flash elec- 
tric light shines upon him. Liberty, wealth and 
power are all his and the act the first, which 
should be act the second, ends. 

In Act the second we are shown the Inn at the 
Pont du Card kept by Caderousse (Mr. Belmore) 
a drunken tipster formerly of Marseilles and Car- 
conte his wife (Mrs. Leigh Murray). Caderousse 
is an inebriate but benevolent victualler, Carconte 
is an avaricious and murderous hag. To them en- 
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ters Albert de Moroerf who while riding across 
country has picked up a priest in cossack and 
shovel hat, giving himself out to be the Abbe 
Busoni but who is no other than Edmond Dantes, 
late of the Chateau d’lf. Why lie should so dis- 
guise himself instead of going to Paris and ven- 
tilating his wrongs through the opposition press 
passes human comprehension. The Abbe has 
ta mg a liking to Albert, the likeliest thing in the 
|' 01 ( ^dien we remember that Albert is played by 
it Claiming Mrs. Mellon and Albert has taken 
tl 1 ln g to the Abbe Busoni, an affinity not un- 

tei * 111 T ^ 1 W ^ l0U ^hbes are played by Mr. Fecli- 
1 “' n le y have known each other only 5 minutes 
fort/ ^ ^ le ~ ^ erm &n ladies in the “ Rovers” they 
UVl ^ * swear an eternal friendship.” Albert 
ouss aXVa ^ an( l then Dantes, questioning Cader- 
isfied tT * ?onner Hfe at Marseilles and sat- 

hini ! dt he 1 ms not been an enemy of his, gives 
there • ( lcllnon( l worth fifty thousand francs. Then 
Abbe t S ^ 0rm Sunder and lightning and the 
catioa * ^° r .hearing some unpleasant communi- 
ng ^hdivo to the conduct of Fernand, Dang- 
ffoes ld t Mereedes ’ sa ys that lie wants “air” and 
ant*..!. for a Uttle walk. Shortly afterwards 

Deni'itv^ <>n ^ le stage that indefatigable Mr. 
^ajamni Webster; aliag Noirtier> aliaS “The 

prisoL y ^ouUlavd, deceased, inspector ot 
mon vV ( Raised, no man can tell why, as So o- 
fair at 2 (,ri PP> a Jew Pedlar. He is going to the 
the L ® aucaire with a pack full of jewelry and 
with (A Offering conversation which he he < 
dienon 1 eV ° U88e aiul his spouse, provoked the on- 
to crip« 0 l l. Saturday to very vehement hissing a ,H 

1)0 goes to bed. Carconte innnediat . 
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suggests that it would be highly expedient to rob 
"'of his valuables, shooting' him thi’oug 1 
ir!f U .- aS a P recail tionary measure. The t 0I111 . e \ 
f ! , , XlCated kut now reformed Caderousse ob,J e 
M i' S -,r Ut a ^ttle Plan is vigorously seconder 
llf 7 lUcfort > »1'» »» usual has arrived post* 
y 0 i n ? *aris with a view to arresting 

oro, 1011 Van Gri PP a nd the Abbe Busoni. Ca 

* OUSSO of 1 11 - . . i Ail'd 


683 


Sinim ‘ dIls with a view to ariesn"o , 
oro 1011 Van Gri PP and the Abbe Busoni. Ca 
mu J 8e s ! lH Protesting against the robbery a 

Minilt^ ° f the Pedlar, he is garrotted by ^ 
by hi« ei °* Grace and Justice elect, and g & £& 
ion I® ° W1 ! Wife wh <> in true Lady Macbeth ta&’ 
deed wf 1 / S to the lod ger’s apartment to do ' 
dowlta , n PlStGl nii sses fi«- She is “quoted 

indignant v ' <0 . the Edward Shovelboard” by 
time -md \ ° Utler w *‘° has been awake the wh 

lectin,,. u; 0Vei 'heard all the conversation al- 

and trou^? 1 .', ® omes downstairs in his « 111 
be has Ivin' 8 antl informs his bad brother t ha 
be intends t "? Ugl1 of this kind of thing and t ia 
custody f, • ° Uln ibe tables by giving him 111 
great distm.i U * a htonij)t to murder. There is a 
684 Busoni eomu®®* Su ddenly Dantes or the Abbe 
die fort wit| S >aC ^ ^rom bis walk and wither s 
re l of the leo- 1 ] a g ^ ance * That depraved scoun 
despair and^- b 10 * e,ss ion shrinks up in rage an ( 
in th e most 1Zlng a carvi ng knife, stabs himselt 
'lead as Q Up C X ^ m ldary manner. Down he S' oe ^ 
^antes, i Ue Anne - “One” exclaims Edmond 
i he three na ' !'f that the punishment of one ot 
Oamria,.* ... People of film , 
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Probability P lesen ts an odd mixture of im- 
mc ^dild V l .t?^uiv() , 1 ue. Dante s appears as the 
(er and the C , 011 n i c i e Monte Cristo, the won- 
l )0 cii's m tW Cy !!? UVe °i Parisian society. He ap- 
Cei b Merced! ,* * sa b )lls of the Count de Mor- 
rec °gnizes h ^ ^ Ue i° her womanly instincts, 

^bat ®h e ! U ! a i °uce and is rather sorry for 
. ai ' s however 'i° Ue Neither Fernand nor Dang- 
1(le htity 0 f ,, las ibe slighest suspicion of the 
le ^ ou nt de Monte Cristo and tlieii 


5>da m , 

^°irtier aU-m'’ 1 '— act l ua intance 


C( lit 


abas Sol 


The 


Dantes. But 
$eau, alias Pouillard; de- 


686 


r ut °r of tv ' J ';; 0mon Van GriPP, who is now the 
to geth e r w -f, aris daily paper “L ’Impartial” 
s b‘ietly ten! * ^ ader °usse, promoted to be a 
^ales, kn 0 b ei ate footman moving in the best 
!?? e of his' Vf i a h about the mystery. In pursu- 
ed eau h tUl for punishing the guilty, Monte 
' ,ai ' a Rrarvl/ ( S , t0 ' )e diserted in L ’Impartial, a 
(i ? rf is peri ! < ttlng forth llow the Count de Mor- 
’?hce th e d UPS ^ le biggest scoundrel ever known 
Jftiing Un ays of Jonathon Wild. How when re- 
, ibapi a ], i * 1 a c l°ud at Jamisea on the coast of 
i' lf5 benef., , lllUr d° r ed for a large pecuniary bribe gg 7 
l0l ketan rf 0l ’ 011e ^li, a gentleman of the Ma- 
^agranp * !? Uas i° n - On the strength of this 
l ht®hded n!. 16 banker Danglars breaks off the 
* 6 -Moreerf A ^ ( ' P between his daughter and Albeit 
‘ Albert in a rage challenges the editor 
faster T ! artial ” to fight a duel. The cunning Mr. 

S’t fi ’ <n °wing that editors of newspapers 

* ee hter ’ refevs the irate Mrs. Mellen to Mr. 

!?° eooh h6rwise the Count de Monte Cristo 
la th e o ; avows that the story is true and owns 
Used it to he inserted in “L ’Impartial, 
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vvv 1 is pre Pared to stand the consequent 
thereupon, Albert who is as plucky as the 

dies at Monte Cristo’s thro* 
th * the Coimt , an old bruiser, “heavily gr flSSeS 
t W T l triplin g and is about to inform him th» 
run i a ° ,Tl the Count the greatest plea*** “ 
the * ° ^ oreer f dun through the stonoac 1 

Vine T0W before breakfast in the Forrest o 

M (1 r e , I1U ‘ S W,len the Countess do Morcerf, 11 
an onelr, °atalan, appears fortuitiously 1 
689 Cristo +1 °, 0l vva - v and informs the Count de M () 
should lat AIbe * i» his son. This situatu* 

have hJ, dV>i Gnded the T iece - Nothing w ° u 
kicked dm 6aSler than f or Danglara to have bee 
taken i!t Stairs by Noirtier, while Fernand **• 
murderino' f C , U ‘ st A ody b y two sergents de Ville 
He nno-i.M . 10 Mahometan gentleman in Alban 1 ■ 
nine he ■>) ' <U poison ed himself with the sti )' c ^ 
before th„ S carried about in his signet ring 
Herfectm-o ^ 8en ^ s £°t him to the Depot of 1 

M ^ m ri? eBuede Jerusalem and then 

(le bon and f ht have ma rried Monte Cristo tout 
690 Warded win redai ®ed toper Caderousse bed 
surviving dr-?* a . Bur eau de tabac, while all the 
fhemselves f at,s P ers °nm might have bound 
?! to subscribo to and advert^ 

? r - B °njamin tv , under th e able editorship 1,1 
' u dge remarked ® bster - r "stead of which as the 
Gase > there i x Y' n t,le celebrated duck-stealing 
anti cliniax, a t. ? Uldb ac t which consists ot an 
combat of IT , ( ; Iirnax ’ an abortive duel, an< 
'Oilcan Brother^ 0 partly borrowed from the 

ft*’ one suicide* 5 ^ PaitIy from Richardson’s 

Gs 111 which . a ridiculous scene at Mar- 

a lv Fharoab ’ ’ is equipped bv 
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u°nte Or' 

Zt <lubs W^elf the “spectre 


691 


of, V*; 


NoVS? 1 !"*- 


puipose the seven wise men 

"lY* in it s ev!'V° f ^ onte Cristo, a theme 
ti a ii )Ull Sling j n Y 1Um ’ dr eary in its argument 
0 , ; . y Wooden an i peror ation. On this essen- 
t S °°f 1 J w“ ,le pU!ce an immensity 


not. 

D 


Un<>- li. l’‘we an immensity 

I., 1 ° n c earthl\ lS )een thrown away. There is 

**> y Mr.Vechter 


Webst 


as 


ov as Noirtier should adopt 


any 0 j, y 

!>• Mt. p(t!.7f ' S( ' S Ny hich they respectively as- 
tli ( > l0S ail( ^ Mr uY 11 f ac *f changes his dress 6 
, Piece and fi. * >sp ' r ;) times in the course of 
fJ h l r eiiiinisf. 01 , S< nu, tations of custume are well 
t. *"CST ' a “ tri< * «t” at Astley’s but 
. ®bed actor« ( . n ' < nt a ^ ords each of these accom- 
, )r C ' Gst s bad e of r\ ° pp P rtunit y to display the 
j, Cl ation. A, . U ? nonic realism and artistic ap- 
^thankfni * ' A ebster ’s part is particularly 
one. After the prologue lie is a 


lle h he din t an ou ^aw without a motive. TJ 
t> Y y eonpii . ° l Ble B °napartists in 1815 cam 
( >l y . Y his relations with the Orlei 
°stume is ■ 1)ut his make up as to face t 


( ‘ a h have . cede s into a person for whom we 


rob' 

j wiat exc 

U H £ t0q - ° f the Part” to 'which she was en 


?'h y robn n< |' tber sympathy nor . 

°tta r . Hl that excellent actress— Miss Car- 


at of 


a hoi 


ouu 


61/2 


0 iit Sp ' lat °r Avittwr i. M ~ ' 

, c a cau.se U1 a conspiracy, a fugitive with- 

le h l le , 'J , 1 an outlaw without a motive. That 

jannot 
Orleans 

» is i *“ r> i'uiko up us lu and 

t a saiio GVCH 7 rosiiect perfect. Mr. Fechter 
0 ^he ijf ’ a Prisoner, a priest and a gentleman 

v. JlTi /1 l * , • v « n 


693 


n ° n V Seo a ! ul his sympathic style of acting has 
*° extric, !- 1 scenes with Albert. But with 
e °hVe.,, c V(ll nary perversity of the adapter m 


i 

respect, has not 
- Car- 
en- 

e, but has deprived M 
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jj e t tn nearl y all the love making m ''.pL] 
Mol| S S ° 0Xced ent and proficient. Mrs. & 

,.. U I ! >n , wh ,° ou «ht not to wear the uniform o ‘ 
tenant^. Et ‘ Eyt "’hen she lias obtained a 1 
gp ac „ f f c ° mm ‘ssion and served in Africa, " 
and aff ’m ° qUent and Pathetic, bland pas«m» X 
uthfj* aS the ^ph Puts it, as Albert* 
l»„ mS a , S t a,ltest P“rt in the piece and Mrs. • #£ 
elaimin t Inost pleasantly. Mr. Stuart 
able T? 8 °" orons, J' a* usual was as unconscW". 

’ 5 MesseVm" 6 tUeill « »» Kins Charles «• 0 
bund ho tu ) ov Y> ^ )ll t unlike that courteous I11( | 
his s± r r tte<1 to apo1 ^ to the audience o 

stage of rr and most verbose lagging on th 

with infin, •+ ^fr. Belmore played Caderous 

dry , u ' te ea ™ and forethought and with 
for not t “ f EspeeiaII y he must be commended 
ters. j\,j . the passion of drunkenness to * l 

the intend ;'f J( '^h Murray merits warm praise 01 
■ Sl ve part 0 /t-r Vl ^ "bich she rendered the repu 
Monte CrW Ule irmk eepers wife. The scenery 11 
■ s 'dered medi° " as eI aborate but artistically com 
°t the silly K l , e and really we have had enoug 1 
Painters ut> n « « Viei ° US Practice of calling scene 
tormance. uu U ‘ e sta ge in the middle of a pf' 
Hechter WP1 ._ , e Cost umes of Mr. Webster and Mr- 
tl0n - M,- ul: J . eyorul criticism thev were perfec- 


v e eht er Wei .„ , WJS ™mes 0 f Mr. Webster and i 
.'° n - Mi-. Wfi !r' VOnf t criticism they were perf 
, ! s hernian wiJ U> / i ? appearance as the Catal 
la t the unif m ., aC '"'''able but he should be t< 
r* of a Weara in the drama is tl 

at a French n >. >Uf , of a m arshal of France a 
a ppearing j n i(f dl ' shal l would as soon think 
of 8 h°u se as ti an evening party 

a fending the <^ f le ,!' ,ord Chancellor would thh 
' “tails of the new Adelphi in h 
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j. ad °tta Lecleren 11 ^, 'vr tul1 bottomed wig. Miss 
m s a Ptty she <• n Mercedes was fascinating. 

s's, short skivf ° U ' , n °t. * ceo P her striped stock - 
or.. H le Play. \ aa< dainty capuchon tlirough- 

w pled a perfectly 0ountess de Morcerf she 
ai M p a y - alse position and her sweet- 

f?’ y 'ei’e w as) ' , Uou Sh no fault of a capital act- 

in M0nte Cto ° n the de «»rt air. 
j, b a, M apni. 1 ,, ; Va ,' S hissed where it <leserved hoot- 
Mil never w ,*! " dlere it merited approbation. 
gj?! ul Piece, f, r i re i afraid 1)0 a thoroughly sue- 
h l0l ‘oin e . n • \ )eca use it is destitute of a 


j. Ca hse it i ’ » bU to be wooed and won and next 

lia visibilities ° nd t° cnd a tissue of glaring 
j Meped fvp ’ a which the gorge of tlie most 
ot fbig rei U ; llt<n ' °f melodrama might rise. 
6 ? in the Ow ered that Dantes was incarcer- 
t*lba m .,1 , a eau d> If during Napoleon’s exile 


a and ti . uurmg JNapoieon s ex 

ltle ed th e p • dle Gendarmes publicly a 
filial a U ! t is historically certain that t 


r| ou 

a rseili a i g Av ^ *° “isioncany certain mat me 
t]^ *'b ( 0'atin., ° U . d have demanded and obtained 


■Deration i nave demanded and obtained 

'' mnever the Bourbons were over- 
s K„) tll ^bt have been re-arrested after the 
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an- 

the 


^ d ays but 

of t b U : ;<ms idering the inquisitorial criti- ^99 
38 >n by 1? S °f the Governments at the Res- 
a ,b and °PP°sition newspapers between 

!/' ls °Oer Co f is impossible that any political 
I ^ ai ‘s i a * have languished through all those 
tab ’ Ull 8®on without being brought to 

! lh ' th, ^<un H besides the Revolution of 1830 but 
} 6 r em 6T v lT mUeut on this becomes useless when 
. in n ),U ' that the last political captive con- 
51 d e . Chatea « >1’H was that Honorf Gab- 
e who was subsequently famous as 
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the Comte de Mirabeau and who was i' 11 
there nearly one hundred years ago. n cider- 

If Monte Cristo is to he acted for a 11 )’ c<)1 ’ Qll ]y 
able length of time, it will be necessary 110 de l 
0 ma ke large excisions but entirely to 1 , 

the drama and to suppress the weariso® t 
°gue and the superfluous 4th act. 

-i 


701 ADELPIn Theatre. 

“MORNING ADVERTISER” , ^ g 

October 19th, ^ 

Y le winter season at this theatre com® e “ c 
; ‘ Uturda y night with an entirely new and 

‘‘M T l ' Si011 on Alexander Dumas’ dra® 

^ Monte Crist 0 ” and in spite of really good 8 

well ° n th „ e I)art of many of the perform® 
new 7 i° f Vei T beautiful scenery, the en^ 
cape f K ° r ^ na i version had a very nan o' 

702 consistl°"p de(dded condemnation. The ^ eI 

a,,d tmi 

Presentation 7 ? T nutes oi ’ five h< Tll there 

were still o ‘ , I,ulee<l wh en at halt past U * t 
the com; acts to come, it almost seeniec 
and one W* 1<>n ' Vou,<1 he deferred until M<>® ‘ 
®ese drir to ^'ink of those Hindoo and 
their coml7 hieh squire an entire week & 
this prolm . ! Performance. Something 
the draim representation has occurred wl 
first IZL7 Mont 8 Cristo” for when it ^ 
t°rmance tn\ ^ ar * s m the Y ear 1848 its P c 

nCe to <* 2 nights and the caricaturists of 
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that 


J'ouipv ' ' J, represented those who went in 

o to Sf 


a Hd VeneiM ii ' n s t act as having grown grey 
final R„ Qv . a) e l)y the time the curtain fell on the 


Ul al s Cen ‘ ^ me tin id in leu uii 

history 0 f .nether incident connected with the 
revoiutj ',1 s dlama may be mentioned. As the 
Huitias’ on 0 ^'^48 destroyed the glories of M. 
the same , Ga ^ le Wstorique the drama was in 
time imd ' ! lU transferred to Drury Lane, at that 

Monto n'- 1 ^ le nianagement of M .Tnllien. But 
(.» » Cristo was 


I ullien. 

u . s ^ . - failure within a week. — 

galleria U§ht th . ere was a disgraceful riot. The 


a 


51 

On 


the first 

deervi^.i , .‘"r 1 p i t were furious at what they 


eeia ed ti, 

'inches desecration of the National Theatre 
d * e actoi- Y *' ^ 01n np, nobody would listen to 
h °Xes ainVi Visive P la cards were exhibited in the 
selves h ., le ring leaders of the riot found thern- 
h^ainted •*' f )<d ’ ce cells. Those who were ac- 
the Vers - " ^ the original drama will see that 
* 1( )n now produced at the Adelphi differs 


704 


Hi 


l . Ho me 


With tvT Respects from it. The prologue opens 
me char ' 


and if 

v etui 


a , ming view of the Catalan Village 
' c Hirp !° U1 ail d City of Marseilles and with the 
(Mr. p . ^e ship “Pharon.” Edmond Dantes 
0f the Y ter) is chief mate has taken the place 70 r 
lias died during the voyage, 
the 1’ ' s '■ h “ hearer of a mysterious letter l'nmi 
• ™|>eror Napoleon who 'is at Klba, w d 


<VJl l)v tl who is ai i niuo., — 

s tev) J ( equally mysterious Noirtier (Mr. Me) 

* an S^ars the revengeful supercargo °f 1( 


hirou’ ’ 


(Mr. Phillips) and Fernan 


(Mr. 


°1‘ Mov Stirling) the jealous Catalonion c ° usd 

iU (‘lVm,r .. 0 ^ i /vixnriii 


ll °tic e f 0deS (Miss Carlotta Leclercq) by g**® 
AshhYY Millefort the Procureur du B® ( ' 

“ )} of the existence of this letter procure 


the 


ari>est °f Dantes and thus prevent his ® aI 


700 
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riage which was on the point of taking place. 
This ends the prologue and the good acting of 
Miss Carlotta Leclercq and Messrs Fecliter and 
Webster received deserved applause and they 
were all recalled. 

When the first act opens 18 years are supposed 
to have elapsed. Fernand, as the price of some 
treacherous work done in Greece, has become im- 
mensely wealthy is Count do Morcerf and a peer 
of France. Dantes has been all these years in 
the deepest dung'eons of the Chateau d 11 and 
707 Villefort who has kept him there, has become 
Minister of Justice. Believing Dantes is dead 
Mercedes marries Morcerf. We are then intro- 
duced to the dungeons where Dantes and f aria 
(Mr. Stuart) are confined. As a mere piece of 
scenery this was effective and impressive but the 
long dialogue between the two prisoners in which 
the events already known to the spectators are 
all gone over again, fairly wearied the audience 
and there were cries of “Speak out,” “Come to 
the last act” and “Time, time” and other unmis- 
takable indications of impatience. Faria after 
telling Dantes of the concealed treasure of the 
Borgias in the Island of Monte Cristo dies. 
Dantes takes his place in the sack and is thrown 
into the sea instead of the dead prisoner. This was 
done in such a manner as to provoke considerable 
mirth and the act closed with Dantes reappear- 
ance from the bottom of the sea, he having in 
some wonderful way, released himself from the 
double shotted shroud. The second act went 
still more slowly. This was at the Inn of the 
Pont du Card where there is more wearisome 
dialogue which does not advance the 
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Caderousse 
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action of the piece between 

(Mr. Belmore) and his shrewdish wife 

(Mrs. Leigh Murray). Even — the excellent 

acting of Mr. Belmore as the eccentric and 
wine drinking landlord failed to keep the house 
cimet and when Mrs. Leigh Murray announced 
hei intention of going to bed, there were general 
of approval. 

•i 6 entry the villi anous but conscience 
s ri Villefort was greeted with cries of “Shall 
" ° U e ^ on g sir” — and the curtain fell to the 

°Th tr Pretty & ener al hissing. 

^ e third and fourth acts were decided improve- 
men s on their predecessors. In them Mr. Fech- 
a Ppeared as Monte Cristo and Mr. Webster 
villa ,neWSPap6r editor - Monte Cristo exposes the 
Danoh^ °* ^ ei ' nan< l and inflicts vengeance on 
u, ai lS w ho by fraudulent means has become a 

«hy capitalist. 

iu an J *“and Saloon and conservatory in the 
is cmit° a dlc thmnt de Morcerf in the third act 
pictur ° a g6 ! n ln sconic art, light, and gracefully 

The^ 6 ! n every aspect, 
was o- ( . )les t of Vincennes too, in the fourth act yj i 
the sc > 0< and ^ le tlrama wound up by disclosing 
peonlp 0110 <d prologue when all the deserving 
two ar7 Ue made happy. The dialogue of the last 
whil Was ^ marked contract to that of those 


people n,.„ - 

two apt« made happy. The dialogue — 
which , ' Vas in marked contract to that of those 
prolop-n e ' 1 d before them with the exception of the 
was hnfV )Ut n °twithstanding its excellence there 
Websto dUd a PPiause when the curtain fell- ^ r. 
the d,. 1 i )ers °nates four parts in the course o 
chanin„?! Ul and the rapidity with which he 
• he thro US eost umes and the individuality wluc 
hlew mto each character earned and received 


238 


712 


Defendant ’s Exhibits 9 and 10 


general applause. Mr. Fechter had also 4 cl ‘ 
^ 01 1 dotted to him and it is almost uane /rt, 
whin ° Say ^at he was at home in all ° . 

„. r lei a ® Die frankhearted sailor Dantes, 

+u <f a ) J( '> Die stately and courteous Coua 
the S p ahi » >ca pt a in 

Moreerf Alfled Mellon as tlie young ^ hei 
«>ranJ? Was a11 that could be desired and he 

the tiling descriptions of the rescue 

even ,? G m Id Was one of the great hits of t 

713 spealdf The other characters were gen era 1 
P« aI ^g, well sustained. t t 

if Mom W n at We have said it will be inferred tha 

place f iw. . Usto a t Die Adelphi is to maintain 1 

80 as to I 1 ® ^ mus t be remorselessly cut <■ , 

this i s r] mns incidents closer together. 
if5 none we can 


this i s do !" g the incidents closer togetl 

see \v} lv ;J le /* lere * s no reason so far as 
- 3 U s houlrl 1-— j a r un as 

, at 


see whv if i ere ls no reasoi 
“Dukes’ Mott°^m n0t have as — ° - i 

Lyceum f n ? . had some three years ago at 

cidents and 'Ji lcb Piece by the variety of 
m ent how -ill 10 Uncei ’tainty up to the last 
°r might bo W ° ldd terminate. Monte Cristo 

7 1 4 blariee witho 1 '!' 1 -^ i |ave a considerable res 

charge 0 f ,■ U ln any way being open to 
Sa me pi ot epeatui S the same incidents or 


Pendant s Exhibits 9 

Cto I'hil b 


~ "Aiuoits y and 

Cristoo lal Q posters of Scenes from pla 
thls a PPeal. hub **ted upon the arj 


Want’s 715 

Exhibits 11, 12, 13, 14, 15, 

l6 ’ 18 , 19 

Play “Mo!l P p 0 to A gra P hs of different scenes of 
r §ihh e i 1 t of t , . Us t° to be submitted upon the 
01 Dus appeal. 


C 


defendant’s Exhibit 20 


■Simony oV n ,^ on te Cristo” referred to in 
D°n the ar<vi 01 )er t Trended to be submitted 

,8Ume «t of this appeal. 716 


defendant’s Exhibit 21 

* ^ & 7 Yj ,i 

ln S Theater ° ha P- LXV1II— An Act for regulat- 
r. <<Xl L And . (22d August 1843 .) 

<? er y new 4 >0 d ena cted, That One Copy of 
^ e he 0r a g° Play, and of every new Act, 
Nta Se pj other Dart added to any old 

y ’ aad 0 f evsrv li pw Prologue 




__ a Dart added 

L p il 0 ’ ail( t °f every new rruiugi 
,° ai1 old \ and ot evei 'y new Part added 
:° be , Drologue or Epilogue, intended 

Hire at any 


and 

of every ne 
r : «e prod Prolo S u e or Epi 
^eatre i>, J' Ce<l and acted for Hire at any 
f ° nl Cha v’ eat L'itian, shall be sent to the 
° 1 ‘ the rp- bei 'lain of Her Majesty’s Household 
.' e a 7 bein S> Seven Days at least before 
0 f || ' n g <>v presenting thereof, with an Ac- 
the sann, ; e theatre where and the Time when 

acted or presented, 


• • xneatre where s 

JShed } )v ® lnt ended to be first 
^aste r s ! Master or Mam 


/ 111^1/ Cl V l/v/vl ” 1 J[ v 

Rasters' T iViaster or Manager, or One of the 
tlfi said i' Mangers, of such Theatre; and during 
° r Gn Da y* no Person shall for Hiie ac 

le same, or cause the same to he ac 


717 


ted 
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Defendant’s Exhibit 22 

J1 pU'sented; and in ease tlie Lord Chamboi .j 

Si b 1°o e or aflor tlie Bx P i !'“ t . i . on °Ll »'»v. 

1 °f Seven Days, shall dis£ ” 


Pro- 


sha] i 1 , 7 seem f *t, according to a Scale'- 
Case ° ' x<i< * ]) y him, such Fee not being 111 
be naid 0re + thai1 Two Guin eas, and such Fees sin 

and Knilol the Thne when such Pla - y ’ ProI ° g ! to 
Die f ov l 8 ,n 68 ’ 01 Pa, "^ s thereof, shall he sen 

Sevet D fl v r bei - lahl - and the said Period of 
ll ntiltii Q 1 ' ? s ball not begin to run in any , 


720 


txio Lord cn ai 

Seven I). Chatnl)er] ain ; and the said Pen°‘ 

until tho t sdmli not begin to run in any 

Chamber]. ,U ^ 60 have been paid to the J ' 

receive + 1 U111 ’ 01 *° some officer deputed by h uX 
v « the same.” 


defendant’s Exhibit 22 

erred / • i 

0 m tes timony of Herbert Trendett a 

Page 127 


SrAGE p LAY LICENSE 
01 d Chamberlain’s Office 

hol d for the d ti2 ha f berlain of the Kings’ House- 
tlme being, do by virtue of my off* 


721 


7 V tof Parliament / P ° Wevs glven to me by the 
Victory c ro^ 01 ' regulati ng Theatres, 6 and 
1 nee °f a new q ^ eetxon 12 ; Allow the Perform- 
submit,., 1 1 a ^° *hly, of which a copy has 
“ Ul t0 by you, being a 
, . Acts, entitled 

^th the 

are sn<^m° U °f a H Words and Passages 
« ns e andu i? ed in the endorsement of this 
° ev er. 1 l0 ut any further variations what- 

GlVe UndAf , 


my hand this 


day of 


T ° “ te ttana. 


■ger of the 


Lord Chamberlain. 


^e»io. ni] 0 ^ the above license: 

is Ca n U , Particular attention of the Manage- 
to a ]f ( y 0 Gle following Regulations, which 
v-^aiherlni ’ ^ age Flays licensed by the Lord 
6 gulati 0ll . Pbe strict observance of these 
whioh ai^ be considered as the condition 
^ of f licenseis signed. 

V <E to a Ple change of title of a piece to be 

r, . le Examin/w. ^4 * t>i 

to he 


to be 


glv <E to th T tbe change of title 
Prof a Pxanii ner of Plays. 
p6ri:t Utto,i C 1Uty or ^propriety of language 
N° i a( i 011 the stage. 

Pe ^itJ CenCy dress, dance, or gesture 

V S » Offen? the St!> se. . , 

llv ing v. , ‘ ,Ve Personalities or representations ot 

^Hhin.n' S °, ns i° he permitted on the stage, noi 

tbe Peace Calculated to Produce riot or breach ot 
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;J & 6 Viet., Chap. XLV— An Act to amend th 
^aw of Copyright. ( 1 st July 1842.) c 

II. And be it enacted. That in the Corns 
ion of this Act the Word ‘Book’ shall be 
Ul , 0 . ( . t° ni °an and include every Volume, 

T ' >lvisi °n of a Volume, Pamphlet, Sheet 
-etter-pr ess , Sheet of Music, Map, Chart, or ^ 
separately public-'- ■■ 



Defendant’s Exhibit 2 :’. 
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d ' e saine shah Masculine Gender only is used, 
, applied to se , , !* understood to include and to be 
Female** <V P erswns as well as one Person, 
ters °r Thin aS Wel1 as M ales, and several Mat- 


- J-UiXl P*Q CtllVI OCVU1CU XTiCtu 

®Pectiv e iy Z\ f S Wel1 as one Matter or Thing, re- 
ject or <' ( ? S ^ lere shall be something in the 
011 <!X f eepugnant to such Construc- 


Hj C 

hon. 


4 ^ Il| 

? er y Bookl!? '} enact e<l, That the Copyright in 
i DiiKi* \ U * 1 . s ^ a ^ after the passing of tliis 
Sh all endu,. * 6d * n the Lifetime of its Author 
aa< l for tho f 01 ^ le Natural Life of such Author, 
^enoi n g. „< 111 Iher Term of Seven Years, com- 

n Propert 6 Time of his Death, and shall be 
t r ° v i€ed ni y ° f sueh Author and his Assigns 

, cU Ways. tlmf u* 4-lw. m ^ e yoil 




Years 
and shall 

()f the Author’s 


shall endure 

from the first publication 
be the • Pronertv of the 


iVla Ps p . ', l 6S1I ‘g 01 llus A 
laei 'eto r • 1Ua;s ’ 01 ‘ other Engravings ^ ° - 

n <h* as a nished and coloured in the same Man 

Hed J , best Copies of the same shall be pub 

hen ;; ,U also of any second or subsequent LcU 

■' published with any 


shall be 
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A 0v ided a i r SUc 1 Author and his Assigns 
neat's shall " a,Vf -’ d the said Term of Sever 
*ear s f ro . ( ^ x P ire before the End of Forty-two 
p°Pyright ./ 6 dl s t publication of such Book, the 
Sod of p 1 in that Case endure for such 
JJSht i n ev ' ort y-two Years; and that the Copy- 
‘ 6 Death ? Book which shall be published after 
°f Portv r° ds Author shall endure for the Term 


- — Property 

M r hiieh so ,i , <d the Author’s Manuscript from 
^ Ss lgtis * J °°h shall he first published, and his 
“Vj a 

?. f the w 11 ? ,)e 't enacted, That a printed Copy 

Hod aft ° 6 of evei- y book which shall be pub- 

a U Man« r» the Passing of this Act, together witl 

tV,„. aps, p ril ,- » T , • „ Koiomrmj 


729 


ith 

■avings belonging 
Man- 


so 


7.30 


244 


■ 'i-iuik uuii’s Inhibit 

Additions or Alterations, whether the same 
h « m Letter Press, or in the Maps, Pn^ ® 

> lei Engravings belonging thereto, and " ie j 

e f lrs ^ Edition of such Book shall have lje ® n 
r>ui>i lsllod be(ore or af(er the ing „f this Ad. 

“ d aI ™ °t any second or subsequent 0 

» B «* "f which the first or some prf*“™ 
. ‘f 1011 8 haH not have he,, delivered for l> ie V‘, 


the Puhlicsi. uon s, be delivered, on oeu» f) 

“XX a 'T thereof > at the British Museum- 
Third Yen , U< „ whereas an Act was passed m 
700 amend nl i° the Rei fi‘ n of His late Majesty 
Property „ r f w . relat ing to Dramatic Literary 
°f the sol^r-^ * S ex P ec ^ en t to extend the r J- eI 
Pieces <>i V on 1 ^ )ei ^ °f representing Drama 1 
Act provided T ^' at Ac t t° the full Time by dl j s 
And whereal - f °. r ^ le ^outinuance of Copyrigh • 
P°mp08itinn . \i 1S ex P e dient to extend to Musi Ctl 
°f this Aet-> ! he Benefi ts of that Act, and also 
Provisions ( !r t therefore enacted, That 1 ,e 
and of this a r sai<1 Act of iris late Majesty, 
don s, and that ’eu * a ^ TPply to Musical Compo s i; 

or Perform; no - f S(de liberty of representing 

’ 01 causing or permitting to be 
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basical Coi^* ^ ei formed, any Dramatic Piece or 
Property 0 f T l,s 'hon, shall endure and be the 
:.°r the Tern ^ ,th° r thereof, and his Assigns, 
l0 n 0 f q • ln ,^ s Act provided for the Dura- 
dei ‘ein-hefoi-V d * n ^ooks > and the Provisions 
°! SUe h Com !- naCted in res Pcct of the P roperty 
Wll apnm J 1 ^ and of registering the same, 

,°. n ^8a n vV.l Ll > 1 ^ of representing or per- 
tl ° n > as if y Ur amatic Piece or Musical Composi- 
^acted and - f. mue were herein expressly re- 
first .,y lied hereto, save and except that 
°r ail y Dr- ' 1C - Representation or Performance 
Wll be de atl ° Piece or M usical Composition 
this Act* f U< ec iuivalent, in the Construction 
r°vided a] r ° Ple drs t Publication of any Book; 

We or that in case of any Dramatic 

! .all 1) 6 snf , USU " d Composition in Manuscript, it 
. shorty 0 f Uen t tor the Person having the sole 
W to ho 1 presenting or performing, or caus- 
Wister 0 f T l0 sented or performed the same, to 
We of a 1 ^ the Title thereof, the Name and 
n’ the >j ° de °t the Author or Composer there- 
• r °Pfietor C fi Ue and Place of Abode of the 
lts first n thereof » and th e Time and Place of 735 
epiesentation or Performance.” 


^fendant’s Exhibit 23-A 

^ariop °t* Julius Victor Scholderer 4P d 

.Win.- aker ; rea d into the record, see PP- ~ to 

USlVe of this record. 
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Director’s Scenario & Stage Instructions 

the count of monte cristo. 


REEL 1 

Close up of Bosworth & Besserer on R° cks ” 

( 1 ) ^ 

737 captain ~~ Cr ° Wd ° f peo P ,e - Clark giveS *° 



Tom waitino H ' If <d ®hip.- — Several sailc 
death of Cant rn° S * Coiries from cabin, anno 

him - T om exits™ tries to g0 down< Bos ' 

- (7) 

^ a Poleon’sT?r ~~~~ — — 

61 1° Hernarifl ° Tn , - Dos. enters. Delivi 
ndez who exits 

(8) 
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faRes letter to Bos. who exits. 

0) 

'ho , — 


" °* T '° ^iier to Bos. who exits. 

(9) 

be Beach n . i . 

n boats n ,^ 1<)w ^ °1 People. Sailors land 
0S ' me ets Clark. Exits with Cogley. 

( 10 ) 

a,. 777~ — 


VY 11,11 VU 51 V;. 

( 10 ) 

— 

ice. Cogley & Bos. go into office. 

^ ( 11 ) 

it ..7 — 


1CU * '-ruu.c. 

( 11 ) 

it enter^ 06 ^'°gley & Bos. enter, go to desk. 740 
s. S ’ lnak °s charges against Bos. Bos. 

(12) 


_____ (12) 

4.1 ~ 

Sc tant dtler ’ s Attic. — Hutchinson alone & 
°s. enters. Embraces father. 

(13) 

Xt. ~ ‘ 


(13) " 

kW |.°!! e ^ s Office. — Tom enters, meets Her- 

'’ bo «i exit. 

(14) 

be ~ 7”.. 


(14) 

be B ' " 741 

j> aV(1 eSei ’ Ve Inn - — Tom & Hernandez enter. 

( ' s<n- ves drinks. Hernandez exits. 

(15) 

mter blome.— Bos. & Hutchinson. Hernandez 

>a per ’ ° e ls Bos. Cogley enters & gives him 
Hernandez exits. Bos. exits. 

(16) _____ 

efe Inn — Tom alone. Hernandez enters, 
0s Worth ’s promotion. 

/ 1 r\ 
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Mercedes’ Home.— Garcia & Besserer iu akl, !° 
0Ve ; ^ os * enters, embraces Besserer* H 
Xi s * ^ os * & Besserer go into house. 

(18) 

Deserve Inn.— Tom & Hernandez at tabl ®jT 
ino. r ? a m lters - Hernandez calls him, he sits, 


ln 8‘ to Tom. 


743 


rnandez 

(19) 


tlii?* S<il V ° ^ nn ‘' — 'T°m finishes writing' lettei . J 
IW T ? ° n te ble. Garcia takes it & 
i0m & Hernandez exit. 

( 20 ) 

enter! 1 ViUefort ’ s Office.— Soldiers.—G al ' cia 
tG1S & 18 Erected to door. 

( 21 ) 

WatsonT)f atSOn at desk - Garcia enters, sho^ 
gives hir! G1 ; exits - Watson calls Magistrat , 

instructions & he exits. 

— ^^_(22) 

Morrel Fe &st.— Dantes protests " r]lcJl 

SSGS Mercedes etc. 

_____ (23) 

Betroth MJwT 

~offi^rr — — — — — ' 

Watson ordev 0 S ^ a a ^ desk. Magistrate repoi ts* 
fleis him to arrest Dantes. 

(26) 
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& 


ainVay ‘ Soldiers going upstairs. 
(27) 


? hrot hauwT]T : • — ; — r 

hers. ‘ ' Dos. is arrested & exits with 


8 °ldier s 


^ Dos. coming downstirs. 

(29) 


U1 uce.-^\\r, f ~ — — — 

° r i° Watson S °rn desk. Bos. enters, gives let- ^6 
they go to fireplace & burn it. 

(30) 

ClW~— 


° Se 'Dp or i : — 

p of burning letter. 


. -Bos . . 

hh- S ’ Watson sends Magistrate after 

W— Jfl 

°ldiers. S e °nies out, is arrested & exits with 


(31) 
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^ etl '°thal p 


east. — Anxious guests. 

(34) 




° s ‘ S e fs into boat & rows out. 
<35) 

h<! C hatea„ 


d’lf from the boat, rowing. 

wrong scene shows wireless 


(36) 
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Parapet. Two Guards. 

(37) 


Gates of Chateau d’lf. — Boat rows in. Gate 
opens. Bos. & Guards get out. Exit. Gates 
close. 

(38) 


Plan of Chateau. 
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Haidee 
Pharoan 
Fernando 
Mispelled 
in Monte Cristo 


(Yellow Sheet) 

Edmond Dantes and his betrothed, Mercedes. 
972-2 06 


750 


M. Noirtier, of the Bonapartist Committee, en- 
trusts Captain Leelere with a letter to the exile at 
Elba. 

972-4 10 


Fearing the near approach of death, Captain 
Leelere begs Dantes to deliver the letter to 
Napoleon. 

972-7 11 


Dantes assumes command of the Pharoah. 
872-13 06 


Dantes delivers the letter to Napoleon at Elba. 
972-15 07 
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NofrUei- 6011 GntrUsts Elites with a reply to M. 
972-17 

07 


972-T !S retUr " S ll0 ' n<! ' 


05 


04 


a vveclfi;! Ue ' ^ ves Dantes his Captain’s papers as 
972-97 g present - 

08 
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972-3Q teS incurs Fe mand’s hatred. 


06 


70 


(Yello 'v Sheet) 

hhuiir].,,... , ^ ,(i news of Dantes’ promotion, 

972-33 SCl,01 " cs his ruin 

— - — ____ 

972-4Q Feast. 


09 


753 


05 


This on n ~~ 

D e Vii]I lTH0UT DIAMOND. 

bearing >). 01 ^ high in the favor of the King, 
Nap °le 0n / lltes c arries a message concerning 
his o\vjj S 1 eturn from exile (which would kill 
y°Ubg * ml >itions), determines to remove the 
972-36 l0 '’ fr »»> his path. 

15 


29 
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(yellow sheet) 

979 54 h ® dun S eons of the Chateau d’lf. q6 


. (yellow sheet 1 
script type 

I)*Dif C Prosecutor is informed that PjDjhoi 
trim/ lna ^° P*° Pharoah, now in port, was 1 

, . pa"S T h “ le “ el ' * «“» usur P er 

^55 fomui °nnnittee. Proof of his crime wi , 
on hi« lI ^° n ar (‘ es ting him, for, if the letter is )|( 
Pei son, it will be in his cabin. 

A friend to the Throne. t . 

26 i l> 

Repeats 0 3 

( Y 972°c W 8heet) 

bers. ^ diamonds — repeated titles- 1111111 

la rge type 


756 


The 

^ount of Monte Cristo. 


nie <lium ty pc 

lar 8e typ e 
972-1 


Produced 
by the 

,Se bg Polyscope Co. 


Part I. 


(title) 


10 


253 


97 , 3-1 similar to the above, for each reel) 
Part 2 and 974-1 

“ Part 3 


97 & Sheet ) 

J ' 3 With a; 


_^ a ^ianionds--repeated titles— numbers. 


Ihnd of part one. 


03 


Ibnd of part two. 


758 


Scfc she et) 

^J P P E 

Elites m- 1 * roseeu tor is informed that Edmond 
listed with* 5 h’haroan, now in port, was in- 

artist (' 1 a ( e tter by the usurper for the Bona- 
^°Und omn nttee. Proof of his crime will be 
° n his r i! n arresti ng him, for, if the letter is not 
-^J^bitwill be in his cabin. 

^elig Announcement- — R E P E A T ygg 

as on previous Announcements. 

^2-ig s as suines command of the Pharoan. 

^°te~— tn- 

°he. V. lls announcement is replaced by new 
- ew iength is 09 feet. 


2.54 
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973* 

THE COUNT OF monte cristo 


KEEL 2. 


rd is 


him bb n S Cel1 ' — Tluntly at table. Guara - 
from fl Uard Ieaves - Huntly quickly moves 

om floor & crawls out. 

761 wa^cLp Sr0Und Passage.— Huntly crawls thru to 
as R°sworth’s cell. 

___^^s ^Cell. Bos, hears noise. 

. — er ^ 1 °uud.- H untly reaches Bos.’ cell* 

hausted Huntly is admitted very much 
& gives him T ^'braces him, puts him on e 

boi ridor c 

inspection i> i , ar ds. Villefort makes tou 

J-2Z^feclosetoBo s .’ce]l. 

1)ant es ’ c^n ^ 7 7" m 

r e cog n i Z(A „ / huntly & Bos. talking. ^ 

his connect; atson ’ s v °ice & Huntly tells him 

course of th !V Wlth Ws incarceration. I 11 
retrospects ^ 01 ^ Huntly falls asleep. H° s ' 
-Watson ?° d ’ sees tlle following dissolves 

health & ] Uxu ^ a banquet table surrounded 

3.- 


762 


banker, . 


-Gare* ° a nker. 

-Bos. 9 fJ+l SSe . rer > & Rawlinson. 

^eiin poverty dying, and' 


Mor 


defendant’s Exhibit 24 


JJ eienuti llv w 

P° r ridors p , 

?ris oners. j uai ( Is going across with food for 




is °ners. 1 ls S°ing across with food for 

dantes ’ (j~~n .T — 

^rds. Oi. ° fbey hear the appi •oach of the 

to other cell. 

Var ds hfs own'^fl 08 - ^ ragS Huntly thru to- 


Abb^’^ (j i, ~ ~ — — — 

e °^ & revive* TT^ey enter. Bos. places him on 

re Placi n o- fi, U , ln * He heards the guards & exits 

the stone. 764 


dtidero^v - — — 

e Xit, °Und' Bos. listening at Huntly ’s cell. 


C ° r ridor 7T~ 

^^^~Guards with food. 

Abbe ’g (^~~vj — 

Mth food. T'-Hmtly on cot. Guards enter 
ltl6 hthio- ' d° ok at Huntly as they place it, com- 

. e f act that he will soon kick in. 

fios i: , ~ 


S°s. l;Tf ! 

exits. 

dentes’ p n 

j’harfl enf ° b— Bos. enters, replaces stone as 

each. ers wit h food. They exit. Bos. starts 


765 


dt. 

AbbeL fi n 7 i 

btent r, i’ • H° s - re-enters, gives him paici- 

^nife. Dies. (Cut-In Letter No. 1.) 

J* ^ . 

th atho7! g p Abbe ’ s Cell.— Guards enter & see 
^^^J^uad. One guard exits for sack. 

dnderffvm,^j ^ ... 


1 S 1 ound.- — Bos. listening. 
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3 ni(.lor._ Guards with sack & Tops- 

totJjh’r 8 Cel1 - — «»ai d brings in sack & P reP ” 
Put Muntly i„ saek . 


- x 

767 exit leav* < T°^' — bluntly is in the sack. ^fto 
escape. 77 , the door °P en - Does to door as ]y 
from sack ° S en ^ ers > commenced to take 

tell t477d t ’~r°, Ua, ’ <1 P acin g- Two guards f tel> 

& pick out sJiots for J^ 

v >s body> 

his 


almost toMs'eell Dante (ll ' a »8' in 8‘ HuntIy 


Cot , cover! i, j r ? 0s * P la ces Huntly’s body on Jj ‘ 
768 — _____^sadly takes leaves of him. # xl 

Cori ‘idor^r~ 

___^D«ards laughing. 

Abbe ’s (7l7~p nt 

Gl ; ar d's enter. 7 P ° S ‘ gets into sack & lies on co 

°rridor. r n , 10 U P sack & carry it out. 

- — -11 carry it thru & exit. 


Up t „ 


Parapet. — They carry it up- 


— — "ret . — j ney carry n- u r- 

k p arapet rm~~ — 

Three ^ J o, *ter, tie shot to sack. — t)» e ’ 
throw it over. 
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The \v n ii t 

^ater. 10111 Bl e Sea. — The sack lands in the 


!6d 


knife. 11 ^‘ a '7 Bos - am, appears mru i 
an e dashed against rocks. 


nn appears thru the sack 


-~-l~ Tllc World is Mine. 


(ye, w sheet) 



10 


^ars. clllll 8con of the Chateau d’lf, after many 


770 


12 


i .antes ]* 1 ' 

ls lopg ini ai .! 1S °i Be Villefort’s connection with 
a( ^ v aneemp 7 1Sonmen t and of his enemies’ social 


dement/ 

D n .i l6foi 't-high in office, 


Ua %lar* gn 111 off ice, 

t^ er band Wealth y banker » 

ls betrefi l 1 gene ral, and married to Mercedes, 
Tj'9 A 01 ’ ail d of his father’s death in poverty 


\Tr\ s lamer s t 

DIAMOND on this. 


32 


771 


hi^’ Abbe bequeaths to Dantes the treas- 
&st s a ® n 011 the Isle of Monte Cristo and i 
973-20 ayof esca pe. 

77 ~ — — _____ 

973 „ 3 g e gra veyard of the Chateau d’lf. 

973 ^ e ^orld is Mine!” 


sug- 

12 

07 


06 


772 
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defendant’s Exhibit 
n _,V an tes rescued by smugglers. 

973-45 

Map of treasure 


24 


06 

16 


03 

0 



id 


berg. 

REPEAT TITLE is 
TiIE count of monte crist°- 


t°r part J. 

1 ^nnl mCUrS the hatred of Danglers, the flf 
° ai "O' 'when he assumes comma 

09 ft* 


°us super! nCUrS the hatreu — 
the p^j, Cai S'o, when he assumes 

972-13 ai0an - 


Part 2. * 

■ after 


774 I n th e dim Part 2. 

years. ge ° ns of the Chateau d 


ars. w 

l? est aSi ? sh th e S n the Abbe Earia has toiled, h«P b ‘f 
97^ °f some llUilUfl ication between his cell a 

^73-2 Mher unfortunate. -g 

— ( n ° diamond) 

V”7l — _ ' 

973-7°/ ^ s P e etion^ e ^° ,ya * Prosecutor, makes 

08 
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tlle corridor n S1 n eS the voiee ot ‘ de Villefort i 

^ imprisoned eaniS from the A,)be Faria ’ wh 


775 


in 
who 


ka t his suff S01lle years later than himself, 
aia biti ons of e T gS have been due to the personal 

. ail glai\s niui + 1 ° Prosecutor, the spite of 

973.9 Wd ‘he j C al„ U5y of Pernon& 

(no diamond) 26 

v. ^heAbn i - 

ft , aa §lars n« eon Dnues his tale, dantes pictures 

973. 10 i /7 aS the Wealthy banker. 


^ eil eral ^ S and her hush? 
97 ^0.3 /7 


095 


776 


and, Fernand, now a 
07 


9?3 -lO ^ fath er’ s death in poverty. 


06 


/ n % the 

r^gests th *1? of Monte Cristo to dantes and 
J^the ]j . a *e substitute himself for the Abbe 


^ ei1 °H the 16 ? 0 ^ man bequeaths the treasure hid 
.... is le of Moil to Hvicto to Dantes anc 


* OUri 1 -'“WOWUUIC illlllSttll IUI tiiv, 

S to th e s ea Sack ’ as the Chateau’s dead are cast 
61-2Q c an d there is a chance of thus escaping- ^ 77 


(no diamond) 


22 


974 


TtlK COUNT OF MONTE CRISTO 
REEL 3. 


, ^eck 

oa ht’ Snf , -^uggiers ocnoomu.— — 

Sc 0 p 0 atten tion to object in water. He uses tele- 


’ 

ba I>t’ s ,. + , 01 Smuggler's Schooner. — One ^ a J s 


77, S 
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rock; 


iaft 


Thru Telescope.— Monte Cristo on the 
waving. 

B does not give telescope effect. Use last 1* 
U'om before wave. 

llodt Rowing . — With smugglers. 

B °at picks up Bos. 

-* u Board Schooner. — Dantes comes on 

779 ~ — -7 

Thev °* B ° 8 - coming over rail of S ^'P 

xne y take him off. 


Tim r 1 . 'Ora ree l starts here) . - 

shore t* of Monte Cristo. Boat approach 

Bos. i a 7 IT lios - T1 «y P«t !>»<“ “P° n sll °‘ff 

in one ®l beh ! n ' 1 & looks up his chart. Mo' 1 0 
-_77!!7 0n ' «<>»• i» the other 


~ 

, Int - — 

°°ks at priest’s 1 ei ! ara ^ on ^ or departure. B 

Dantes, hav^ r ° be ’ su «gesting his disguise. 

g burned the title of Monte 
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Cristo witti \ • 
spares f ! 18 ac \°Pted daughter, Haydee, etc., 
mission of vengeance, etc. 

Int. (>m7^ 

glasses ' 1 ° US r ^ avern ' — Hayward straitening 

~Rxh ipT ~ ~ 

l°°ks thn Ve . lIl ‘ ^ 0S< l' 1 priest’s robe, enters, 
& knocks at door. 

A ( lmit s ^ Hear. Hernandez opens door. 

^ a tson°f\ S ^ lce ‘ — Clark is admitted*, accuses 
y°Ung j. 0 -, leae hery. Again inquires concerning 
^H'ifiecl ^ 01 " U eav es with warning. Watson 

& conscience-stricken, 




782 


^hlon)} 1 Hernandez & Hayward gloating ovei 

* ~ — 

Clark disguised as peddler. Knocks. 

ln r~r 

for a< l rior of Tavern. — Clark is admitted. Asks 
^Otyin 3aila °dation & is shown diamond. Buys it, 
^^S^allet of bills. 

— ^° U Uding thru woods. 


. Hay- 


Ward *? 01 ' Clark asks to be shown room 
him upstairs. 


Atti c R 0 


°m. He is shown in. 


liaqa Cl11 '' Hernandez alone. Watson ent 
011 Hernandez’s mouth. Inquires 


784 
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traveler, suggests murder. During conve ^f’ed’ 
_ ay ward comes down. Hernandez is S1 
a yward takes axe & starts up. 

Extenor. Bos. at window. 

shrf^ 1001 * 1 ’ ®he enters, raises axe. 

0 s - She staggers out. He jumps up- 

stai,T°7,~ She falls *wn. Watson start" W 
785 meets B “ eCtSClark face to face. Starts f Ql ^ 

riv E a r„?«» Boom.— The anticipation for 
Oarcia t ° f Monte Crist0 - 

Besserer, Clark, Rawlinson- 


riage*' Palaee — ■ Arrival of Bos. & Eyton 


in cai 


786 


^cuue as 4.9 ^ivr " ~~~ i 

bert meet« t- 0nte Cristo is announced. 

Recogniti nil ar > 11 ‘ Presents him to Merce 
^ os - & Besserer stroll off- 

fruit. Tako^\ y P ° s ‘ ^ Besserer. He refu se 
back. 

Beceptiori~p 

f^sent him ,° m —He returns, ask Bessere* 
Pyt °u. x ns j. to j^ e r father.' Tom. Preseu 
Ch alle n g e s Garcia. Rawly takes it 11 
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-^^ot. Man exits. 
Gareia dead. 


^^S^round. 

(ye ir^)~ 

ii^With dir 


787 


^ t^ 1 diamonds and repeated titles and 
^O^Te' CRl^Q t Title is THE COUNT OF 



ML 

»H-2 Sle of Monte Cristo. 


06 


vy Uh tl “ 

Ihe islaa I* 6 ^ )e ’ s legacy Dantes has purchased 
J assumed its title and is traveling in 
^4-6 1 1 Haydee, his adopted daughter. 

13 

• ^aateTTl : 7 

of v . e Pares to leave for Paris on Ins mis- ygg 
^4-8 en Seance, disguised as the Abbe Busoni- 

1 l hi 




9 ?4-li 1111 of the Pont du Card. Q( . 

'^h'^ — — — " 

9 74-32 lece Ptl°n to the Count of Monte Cristo. ^ 



^4-39 U W ^1 n °t fight him.” 


05 
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“Why not?” 
974-41 


974-43 CaU8e he is your son! ’ 

(yellow sheet) x 

num? 74 ~~ With diam °nds and repeated titles a 

Movin' r Repeat title is THE COUNT 

791 m °nte cbisto. 

mono 'n 0 ' 8 P erfj istent inquiries concern h>D 
Put h- )a ' lte cause De Villefort to deternm 

974. ,n ° Ut 0f th « way. 


^92 robbery 0Wn ends De Villefort sugS 

974-27 7 mur der. 


1 — — — — — — 

974 45 POl ° gi " Gsle(1 ^' e ^ lU ^' ^ rom ids mothei 


defendant’s Exhibit 24 


793 


#974 — -Wi+Vi v 
Ambers diamonds and repeated titles and 

Cristo. * ‘ Peat title is The Count of Monte 

i-'^iUieTpT • 4 — 

yOi^ attei' ,f lnin S °f De Villefort ’s determina- 
U\V(d Vv n np s to escape under the disguise of a 

974-20 Pedc er - 


12 


794 


974-23 tlG1 ls clos ely pursued by De Villefort. 

06 

^‘imoruin r ‘ 

Ce des Smites reveals his identity to Mer- 

^4-35^ 

ddinond Tin t 

J antes, unrecognized by his enemies, 

1 - whose father 

13 

el. _ 795 


^hfront s t,i 

t ern an( ]’ 1 ernan d with llaydee, whose 

97 4-37 treacherously killed. 


97 4-3§y S01 b Albert, assumes the quarrex. ^ 


aip Edmond Dantes. 




9?4 '46i/ 4 

9 74-5oi/ S (dla ii en gos the treacherous 


05 


Danglars. 

06 


796 
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Description of Defendant’s Pictures 
MONTE CRTS TO. 

REEL ONE. 


(1) Dantes and Mercedes on Rocks. 

‘ ‘ Edmond Dantes and his betrothed Mercedes.” 
“M. Noirtier of the Bonapartist committee en- 
trusts Captain Leclercq with a letter to the exile 
797 at Elba. 


(2) Dock. Ship being loaded'. Crowd of people. 
Noirtier gives letter to Captain Leclercq. 

“Fearing the near approach of death, Captain 
Leclercq begs Dantes to deliver the letter to Na- 
poleon.” 


(3) Captain’s cabin. Captain Leclercq in berth. 
Dante’s gives him medicine. Captain gives a let- 
ter and ring to Dantes. Captain dies. Dantes 
exits. 

“Dantes incurs the hatred of Danglars the 
envious super-cargo, when he assumes command 
of the “Pharoah.” 


(4) Danglars looking through cabin window as 
Captain gives letter to Dantes. Companionway 
of ship, several sailors and! Danglars waiting. 
Dantes comes from cabin, announces death of 
Captain. Leclercq and assumes command of the 
ship and arouses the hatred of Danglars. 

“Dantes delivers the letter to Napoleon at 
Elbai. ” 


Defendant’s Exhibit 'lo 


(5) Room with three men in uniform. Table in 
the centre of the room. Towards the back of the 
loom there is a high back chair in which is seated 
Napoleon. The back of the chair is towards the 
audience. Dantes enters, speaks to Napoleon’s 
c amberlain. Napoleon takes seat at a table, 
speaks to Dantes. Dantes shows Napoleon the 
Dantes delivers the letter he received from 
Leclercq to Napoleon. 

_ apoleon entrusts Dantes with a reply to M. 
Noirtier.” 


O 1 antes receives a letter from Napoleon, 
kisses Napoleon’s hand and exits. 

Dantes return home.” 


Lail <ling place. Crowds of people waiting for 
{ r n Uni of The Pharoah. Sailors landing 
roll U 10 i* an kes leaves ship, meets Mor- 

show Noirtier speaks to Dantes. Dantes 
s 1dm the ring. Danglars standing back. 


tea of Morrell’s office. Morrell am 

paper ^ desk. Dantes gives Morrel 

again 4 S + ^ahglars enters and makes el 
®Peak^ 1>antes - Morrell turns to Dante 
« u s to 1dm. 

Antes’ Father.” 

and\ 1>JUlteis ’ father’s attic, Dantes’ father 
x Pectant. Dantes enters; embraces J 


802 


Defendant's Exhibit 25 


(11) Street scene showing 1 exterior oi e< 

° ff- Danglars leaving office meets Cede 1 
Roth leave. 


(12) Interi 


Dan 


o-lai's 


ai 


iid 


/«, , Ior of the Reserve Inn. u 

^ ousse enter. Character playing P al ijie 
serves drinks, and places same a 

* >>«■ Danglars and CaderoLo drink- 
ounso stagger out 

M. Morrell gives Dantes his Captain’s P»P 
803 a "’«I*ng present.” 

fatter At h !° » IMuU ' s ’ fatller - Dantes an^^ 
greets i> t h e room. Caderousse enter. 

t( > Dantl n ° S V, Morrol] enters » and hands 


oaves. 


Caderousse leaves then. 


at the t-in° l °* Reserve Inn. Danglars 

tea’ prom 0 Don CaderOUSSe enterSl TelIs 

ant(!S lncur ' s Fernand’s hatred.” 

804 ( 15 ) jw . — , 

Mercedes tair ° f Moree des’ home. Fernand 
^des and off Mantes enter's, embraces ^ el 

draws a hilfT* ^ hmid to Fernand. Ferna n 
“Incensed w/f leaves in jealous rage. _ 
,)a nglar s * thc news of Dantes’ promotion 
nnemes his ruin ” 

[ l6 l Reserve t, ~~ 

•eated at ^ Danglars and Caderousse 

a J nan d enters o ^ Danglars writing letter 1 - 
1 ftat and talks t Ca ? er °n®se calls him. He takes 
° Danglars. Noirtier enters. 
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805 


* ^ ^ll 

lao » 4 wI a b P , ros ““ tor is informed that Ed- 
w as i^/ 11 , 08 ’ ni nte of the ‘Pharoaih,’ now in port, 
^°napa 1 .|- S ,! i< \ w ^^ 1 a letter by the usurper for the 
be loun i 1S ^ nnamittee. Proof of bis crime will 
net ea i ^f° U arre sting him, for, if the letter is 
friend Person, it will be in bis cabin. A 
a of the Throne.” 


(1 7 ) . — 

letter, u ' V ° * lln - Danglars finisihes writing the 
it ami e ? t u ' 0Ws it on the table. Fernand grabs 
hand tri l S ’ Caderousse staggering after Fer- 
°Usse l )a ^i letter. Danglars holds Cader- 

tier adw C a ' U( ^ ^ ves him a glass of wine. Noir- 
several paces from rear at gate. 
^ av ovi])o- u <)Vt in the favor of the King 
^ a Poleo > dI| tes, carries a message concerning 
( nv n atncf- re ^ Urn from exile which would kill his 
Sailor t H l0Ilfs > determines to remove the young 
tr°m his path.” 

(18) A , 

^din?; r00m ' to Villefort ’a office. Soldiers 
^eeted^f 1(i a 11 to- room. Fernand enters and is 
a to a door leading to Villefort’s office. 

^®hiajn!!^^ 0r ^ ,s Villefort is at- the desk. 

ti°n to liters and hands the letter of denunciat- 
ors i . Vlll f foi> t. Villefort calls police agent and 
sxit s> 11111 instructions to arrest Dantes and 1C 


806 


807 


*t }) °tbrotbal feast. Room with long table 

Va]],;/' 1 are seated guests and various person- 

about in hall. 


808 
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(J 1 ) ViUefort ’s office. ViUefort at the ^ 
1 0 lce Inspector reports. Yillefort orders an 

arrest Dantes. 

i) ~J Stairway. Soldiers going’ upstairs, F 
1 once Agent, 

Tlie bethrothal feast. Same room. D* nt> 
rested and exits' with soldiers. 

809 iim >S ? 1 ? iers and Dantes marching doAV« 

( stairs with Dantes under arrest. 

^ l )e ViUefort shows Dantes accusation. 

outer s VlI !i f0rt ’ S office ’ ViUefort at desk. 

Tlhey ' TlveS , fetter to ViUefort who reads s ' a 
letter £ to fire Place and ViUefort throws 
talk w Tu th& and carries on t*#M 

vv wi i>antes 

me Scena > letter burning. 

'?) Sflrv,- 


XJlg. 

810 Police Inspf 1 ^ 

,1Iefort to inspector who folio'* 5 

ootnes out noT-i t 'hofort’s office, 
r °om, is ‘ip). ViUefort ’s office. Steps into ant ' 
° s ot] and exits with soldiers. 

(3d ) Dock n x | 

° Ult in to the oT GS geta ia to a. boat and is rowed 
“To the i P ° n Sea ’ 

Pai 'apot of n 00 f‘ S of tfle Chateau d’lf”- 
Chateau dTf. Two guards. 


(3 °) Gates nf rn. A 

8 re opeaoij ^bateau d’lf. Grates of the prison 
SUardis J l )oa t rows in. Dantes and the 
S ** out. Gates closed. 

heel two 

“For 

1° estabh °v!' tllKS ^ le Abbe Faria has toiled, hoping 
that of Q S eom munidation between his cell and 
'°nie other unfortunate.” 

( 31 ) rjij ^ > 

table. (i C( " °1 Abbe Faria. Faria sitting at a 
fr°tn fl oJ Uard lea ves. Faria removes a stone 
1 and crawls into underground passage. 

( 32 ) rr 

Sft U ei ^ rou ud passage. Faria crawling 
e ell. b nnderground passage towards Dantes’ 

^ ^ ^antes’ cell. 

($4) , — 

tfyp cell passage. Faria reaches Dan- 

(&5 ) Jy — 

] CelL Faria is Quitted very much 

ki‘s COi |. e Mantes raises him and places him on g j 3 

‘‘\h\rZ ^ Ves Him water. 

°f i 5ls 1 ; <n ’t the Royal Prosecutor makes a tour 

section.” 

(36 ) q . 

^Hefovt U ^° r PDson. Guards accompanying 
Prison ° tl a tour of inspection through ,c 

the rec °gnizes the voice of DeViUefoit in 

Ho J Tl(lor and learns from the Abbe Faria, 

H f p ^ imprisoned som,e years later than 11 
Us sufferings have been due to t e p 
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•'virinuuii ,"S rj.\ui»'* 1 *“ ,y 

K <>nal ambitions of the Royal Prosecutor, the si )]t 
0 Danfflars and the Jealousy of Fernand. 

\* 7) 1>a ntes’ cell. Faria and Dantes 
antes recognizes Villefort’s voice and * q{ 
.I 8 hlm his incarceration. In the . 

10 narra 'tive Dantes sees the following d lSfl0 

5^/ F Villefort at a banquet table surround 
with woalth and luxury. 

815 J^anglars, the broker. 

/ <>1 *nand and Mercedes. rl( l 

M 0 no]] )an ^ s> ^ther in )>overti\ r dyi 11 ^’ 

• >anl/' 10 00n tinued his tale, Dantes pi ( * 11 

uiT, 38 a W0aI t.hy banker. 

general deS aWd hor husband, Fernand, ^ 

his father’s death in poverty.” 

with i o r i<lor P’ls'on and guards going 
f or p!SSr° f ^ and pikers of *»*> 
816 ^ ° nS ' 

a Pl>roiaoh ofth 011 ' I>anteS and Faria hear Jck 

]° ®W 8 coll' 0 fSfI dS - Tlw y staH t0 Mantes 

drags Faj-!n i " , 'Underground passage. Da 

a back to his (Faria’s) cell. 

rxlaceg^^ o Fa ria\s cell. They enter. Dant^ 
hears the m, h . T e e °t and! revives him. Dan 
s an d exits, replacing the stone- 
(42) tj nr | — — . 

Far ia’s c :r° Und paiss age. Dantes listening at 
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idoi. Guards with food. 


( 44 ) j\ .. } 

e nter wilr/ Ced ‘ I^aria. on his eoit. Guards 
Place the 7 °° d f ° r Faria i look at Faria as they 

'vill °°d> commenting oil the fact that he 
soon. 

<iS> l>a,lt<ss listening' Exits. 

as Suard'^ C ° d ‘ Mantes enters replacing stone 
s tart s l>ack° ll ^ er Wdb t'°odL They exit. Dantes ^ 

< < . 

bidden, o^'+v^ 16 °^ d nian bequeaths the treasure 
s Ugg est n the Isle of Monte Crista to Dantes and 
jh the F 7 at lle substitute himself for the Abbe 
into the " l 4 Saiok ’ a 'S the Chateau’s dead are cast 
ihg.>> Scai ’ a nd there is a chance of thus escap- 

(47) a | , , 

9 Partly t' S ° ed ' itante.s re-enters. Faria gives 
a kaifj ° In Parchment to Dantes and shows him 
* a *d Faria then dies. 

(48) ]u- . 819 

see that n Ung- Ab,)e ’s cell. Guards enter and 
Sack. ' t le Abbe is dead. Two guards exit for 

<i0) r»<w, 


Aground. Dantes listening. 

($0 ) Q , 

rri(] or. Guardis with sack and rope. 


Ate 

1 ar e to 


' )0 s cell. Guards bring in sack and P re 
Abbe into sack. 


820 


Defendant’s Exhibit 


on 


(° 3 ) Underground. Dantes listening. 

( 5;) ) Parapet. Guards laughing and P aCinL 
Parapet. 

exit i A,l>, . >e ’' s cel1 - Abbe is in the sack, 
to t , eavin ^ the door open. Dantes enters, 


, . "s U| e door open. J 
t0 take Al >I>e from the sack. 

r . Tell guar<J oi 


dea/th^ 1 ^^^ Two S' 1131,018 enter - 
821 t0 P^k out shots for weight. 

Fai'i 


bodi M nderground - Dantes dragging ff'L 
eel], lrou 8"h underground passage almost 0 

COt ’^ham l ] ,)antes i )laces Faria of 0l hhn 
Exi t. lrn ail d sadly takes leave ot 

(SS> OuartTtaughinff. 

822 “ nd lies onEf'E Dtmtes s® ls into bunsl , t'nd 

carry it out Guards enter. Tie up sack 

e°rridior. ' 01 ‘ Guards cany burial sack through 


“T 0 the ft 

Savoyard of the Chateau d’Xf. 

, V ^tairwa v — 

sack np ld> Parapet. Guards 
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(fiv) p, 

^ a ard« a 1 Guard's enter tie shot to sack, 

over ii SWl ng sack, one, two, three; they throw it 
e P ara pet into the sea. 

(63) ini 

the water r ° Cks and the sea - The sack lands in 


(64) ijh_ 

through °^ >ei1 sea. Dantes’ arm appearing 
die ro c ] c S<U ' k knUe. Dantes dasihed against 

"World is Mine.” 

( 65 ) p , — 

^ergia - ’• ^ a,dos freeing himself from the sea, 
rock \v - m * 10rtl the water and appearing on the 

™ outstretched arms. 

( s rescued by smugglers.” 

(§G) j) ^ . > 

Aptian e > e <d smuggler’s schooner. Sailor calls 
^o°kin J 1 fi Volition to object in water. Captain 
^iviifo- throu Sh a telescope. Dantes on a rock 


824 


ij°at w ith the sailors getting into a i° w 

11 r °wing off with smugglers. 825 

Pick ; 10 Sea - Dantes swimming and the sailo' s 
ln « np Dantes. 

rai/ ^ oard schooner. Dantes coming ovei the 
s inp and being taken on board. 

REEL THREE 

ksle of Monte Cristo. ” 


27B 


82f> 


I lefondant ’s Exhibit 


(7o) K>() w boat holding three men and P« n p ‘: ' 
preaching shore. They put l»at upon » 
pan tea hanging behind and looks up hlS . r# 
1 0,1 go off in one direction, Dantes in th e 0 

[^Exterior of cave. Dantes enters and » 

nto mside of cave. Dantes finds sppt referred I 

cmut, tears away some loose stones, ‘ g 

1 ' and works at lock until he loosens 1 > i g 

a way and finds old chest, opens it an* 
precious -•*- ’ 1 


1 away and fin 

827 Pr ™ Us st °nes. 
r , With the Abh 
island 


/ ' L' ' “ 

I s ,. 1T W | ith ti'e Abbe’s legacy lie has purchased 
Ah’ aSSUm( ‘ d ite tdie and is traveling 111 
< ( |V' 'f 1 dl itaydee, his adopted daughter 
mi»s,h ant( '' S . r>repams to leave for Paris on 
Busoni” ° f Von ffenee, disguised as the 


site Am,A 


828 


of f| !( , ( n , ld>1 Arabian tent through opening '* 

1 1- Dantes surrounded by luxury* 

the desert aSSl ° n ° f oamels ‘and Arabs crossing 

Parture. n! 1 + °^. Want. Preparation f° r 
dee. vvii antes is shown in the tent with PaJ 
Dantjes * ers an< i gives him a priest’s ro )C ‘ 
»'<! roba 

U Carcont , 0f , tllB . r n" of Pont du Oard.” 
Daderou Ssp straightening up glasses ant 
; Wal, «ng around. 

Pa be, lo^thL° f i the Inn - Dantes in priest 's 
at the door. Wm(] ow at the Inn and knocks 
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^ N .* • 

^ondiv S Persistent inquiries concerning 
get hi in dn Ws causes Villefort to determine to 

lm ou t of his way.” 



^ a hte.s i° l ‘. La Carconte and Caderousse. 
°u»se *' s a diamond to Caderousse. Cader- 
• ) ens the door and admits Dantes. 

(?G) yin „ _ 

e Uss es office. Noirtier is admitted. Ac- 

big j) 1 °iort of treachery; inquiries concero- 
“T 0 es * Leaves with warning. 

sward the good and punish the guilty.” 
0.9 J i , . 

La n r * Inn Pont du Card. Caderousse 
diamond! areonte are gloating over the Abbe’s 

att 0m ^ t rtl f r learning of Villefort ’s determination 
° eSlCia Pe under the disguise of a jewisb 


829 


830 


(Go) jn . 

^toQ,k g 01 lor. Noirtier disguised as a peddlei. 

e °bhnod^ C f^° r ' '^'°irtier is admitted, asks lor ao- gg ^ 
S ^°Win d 1011 an d is shown diamond, buys i> 

„ug a wallet of bills. 

r °bW Urtller bis own ends DeVillefort suggests 

^ and murder.” 

(Gjsj y. > 

1 efort Tiding through woods. 

r %m. T T' li ° r of Dm. Noirtier asks to be shown 
j a Carconte shows him upstairs. 

(8i) Attic room. 


832 
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Noirtier shown in. 

Noirtier is closely pursued' by Dan 

(b (j ) Inn. Oaderousse alone. Villcl°rt 
Puts his hand over Oaderousse ’s mouth 


tglars- 


eintei’ s ’ 

Conv« r ' 


.. — ^ ^ vaucx uu’joo vPOU^ 

cl 10n ensue s. During conversation L a a * ^ 

vm«tort nsoto, *** 


JJ V U1V1UTL Ji'iwn.w; 

ne table and) hits Oaderousse over the 
tno siarne, 


• i 

833 ( ^ ?y> ^ a(, areonte takes axe from mantlepi t>ce 
goes upstairs. 

L reon te 

e nter s V lwuer IS 111 «***• i0 the 

c 1 i raises clever. She goes ovei 


^ Bedr °om. Noirtier is in bed. L&G** 00 
l )G ,i nvi , d ra ises clever. She goes over ? f ; e r 
siliionfc *l JUs ^ as she is about to strike, Noi 


up- 


sili'Onf u i ' u as s ' ie w about to stnKe, 

1(1 ■ ®he staggers out. He jumps 

into' t£tr Bantes a;t the window, P eeT * 


sS'r s In vui r f ° arconte rolls half way down 
oo a dowristnir 1 ° 01 ’t starts upstairs. Noirtier c0 
starts meet s Villefort face to face- 

f 1 1 Avx 1 • ^ ^ ^ ^ i 0 O T % Tl/1 r\ nt Dnnfo 


starts for tn meets Villefort face t( 
then Idlio i • e door end meets Dantes. Vib 

‘‘C« mSalfwith “word. 

Pt ° n of the Oount of Monte Cristo- 

rtv'al of Mm!? 11 , r °.° m - Anticipation of tin 
Palace, a . e Cristo. Guests . Exterior o 
1Va °t Dantes and Haydee. 

f 9 V Monte n • . — 

h . lm a nd ore,* ? t0 . is announced. Albert n 
uizes, him. t>„ , s to Mercedes. She i ( 
( f5 and 1 Mercedes stroll off- 
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e^^dniond Dantes reveals liis identity to Mer- 
les) n ftrio 

Dantes 11S „ erva| t or y- Dlantes and Mercedes, 
ion J re llSes grapes. Takes her back to recep- 
. Option room. 


tion 
F 


c-onfj.Q n , 1<)tld Dantes unrecognized by bis enemies 
*W >1 , , Fem 'and with Haydee whose father 

Fnaa d directed killed.” ‘ 

ehaLl )an ?f s c °n fronts Fernand with Haydee and 
tether ^ erna nd as the betrayer of Haydee ’s 

cr cedes ’ son, Albert, resumes quarrel.” 

t° sla'n^n 1 '^ ^ahes up quarrel. Removes glove 
hUsha • ar d' e,s - The latter seizes his band and 
« as hlra down. 

“v-tr? 1 not fight him.” 

not?” 

“r ' a,1Se be is your son.” 

^ea.mino- ti,„ 

)ol °giz« 

teg ' H U(,llin g ground. Albert apologizes to Dan- 
*‘I <laand enters with gun to fight Dantes. 

‘‘D<w Bdni °nd Dantes.” ,, 

^ eS c ^allenges the treacherous Danglars. 
gettir? 1 ' S ' l0W ' s Dantes challenging Danglars an 
t 0 read y for the duel. Dantes with his bac 
putting his coat on the gioun ’ 
hut a, a, S nifd| es and tries to stab him in the >a ’ 
durh, to evented, by Noirtier. Mercedes comes 
( S the fight and is held back by Albert- 
aa tes kills Danglars in a duel.” 


aooln .'" lil g the truth from his mother, Albert 
i0l °gizes.” 
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monte cristo 


Sources of Defend < 


D. 


PICTU. 


'antes 


'RES : 


Reel On 


'ant’s Pictures 


e. 


tocks 


and M. 


ercedes 


839 


Th 


>e D. 


3: 


'ock. 




4: D, 


cabb'Vindo^ thr ° u ^ h 


SOURCES 

,_ icte d >° 

l Similar scenes as those .^_p re nch' 
| pictures indicated in , ve nia tizati° n 
Lacy version and Dumas, c . ia /\/ e |-siori)' 
and London Daily Telegraph (. 


Novel pages 53-54- , . Ira0 iati2 a ' 

. Act II, Part I, 33, Dumas << rai 
Ition. a - - ~ — 


Act II. Part I, 33, Duma: 

— Act I, Part i, P- 5- 

French-Lacy, Act I, P- I0 - 
“ « “ 


l r A^ 4 

I Dumas’ dramatization, Part > 

Page 8. 


19. 


5: 


N; 


apol, 


eon’: 


N, 


rooi 




D, 


■°vel, page 119. 
French-Lacy, p. 25. 


D. 


' a f ntes r ec , 

tror^ ' 


CL' '«•' 


Ri 


e turn 


of 


Tl 


he 


Pi: 


I lumas' dramatization, Act. L 
page 6-7. 

Prcnch-Laoy, p. ro. 

^ovel, page 54. 

er I Novel, page 54. Par t I, 

I Aimas dramatization, Act IL 
P a ge 34 . 

I ^ r ench-Lacy, p. 27. 
har oah.” Nr , 

I i^ovel, page 1. tt 

|p a dramatization, Part I , 

tliatY 1 '^ scene ’ Noirtier tells 
tain r C h , as ^ earn ed of the death of 
lhas n,: ede , rc T an< d inquires whet! her . 
for u; 111 ^is possession a letter i’Fe 11 ^ 

1 ° r h 'm, addressed to Mr. Noirtier, No- 
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841 


8: 

9: 

io- 


St 


r «et scene. 


Int 


fice 0r ° f Morrell ’ s of - 


D 


' ant «’ father’s attic. 


)] 


t e eri0r of Morrell’s of- 


S Coq-Heron Street, Paris. Edmond re- 
dies that he may have the letter, that 
lie letter is on board the “Pharoah. 

Noirtier engages a room in the Re- 
serve Inn. The description of Noirtier 

s as follows : . . 

“And he is the man whose description 
I have given you, forty or foity-nve 
years of age, black hair, black cloties, 
overcoat buttoned up, rosette of an officer 
)f the Legion of Honor/’ T 

Dumas dramatization, Act 11, » L ar ’ 
)age 26. Villefort is described in the 
novel as being of the age of 27 years. 

Novel page 49. 

French-Lacy p. 20. ^ 

Part I, Act II, scene 3, pages 5' 6 
Dumas’ dramatization. 

Part I, Act I, pages 4. 7‘ 8 > Dumas 
Iramatization. 

Act I, part I, Tableau 2, page 12 x 4> 
Dumas’ dramatization. 

“At the house of Edmond’s father^A 
ittle room with a mansarc ro • 
filled with climbing plants. 8cen 5. 

page 14. r & n 

French-Lacy, Act I, P- 7* 

Act I, Part I, scene 6, p. 20, 21, Dumas 
Iramatization. down 

Danglars: If st f° at the 

"hat way too. . • • . . i „ rrih<;q of 


-hat way too. . • ; ^ a glass of 
Reserve and, while drinking ? 

■vine we w ° uld who will gi ve us any? ” 
SeTfwcen Noir.J and Danglars, 

Ta^dramatiaatjon.^ 1 -^ 21 ' 

French-Lacy, Act I, P- 9- 


842 


843 


844 
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12 • Interior of R es<irve 


' 3 ■' A “<= of Dantes’ father.- 


8-45 


CSi. incl,rs F 'ma„d’ 


846 


i6: Di 


SI 1 " sc 8emes Dan.es 
Reser ve l nn> 


Act 2, Part I, 4*h tableau- bare t at 
“A tunnel in the hall of se and 
The Reserve." Scene i, Caderouss 

[Danglars. 

Dumas’ dramatization, P* r ‘ 

Part I, Act 2, p. 20. 

Part I, Act II, page 16. /They 

“Edmond : Let us be seate 


pit) what’s that. 

Morrel : Read it, Edmond 


iptain 


Interior of 

* Reserve I nn 

*5: D 


* nuiiu - tuaa u, cw lcX 

Edmond : My commission < - q\ i, 

[signed by you and your paitne 
|Mr. Morrel! Oh, father! t ” 

Morrel: It is my wedding P r ^ ^17. 
^ Dumas’ dramatization, pag e * 

French-Lacy, p. r 7. 


1 , 


Same as picture 12. 

Exterior of Mercedes’ home. 

Novel, page 23. . folded 

"Edmond and Mercedes ren ^ n \ v gd- 
ln each others arms. *** Sudde y 
ImoncI perceived the dark visage 0 0 f 
Jnando, as, with a sudden m0V ? v0 ung 
which lie was hardly conscious, tn > ■> - j n 
Catalan placed his hand on the < l 
bis belt.^ j 

A ct I, part I, 3rd Tableau, Seen 
[pages 24, 25, 26, 27 Dumas’ drama 
|tion. 

French-Lacy, p. n-12. 

Dunias’ dramatization, Act IL P art 
[Pages 1 to h. 

Novel pages 28, 33, chapter 4* . .- er 

,, . - lhe Plot. In this scene Noirg 
com Vn as t,le unknown, enters and 1 
conversation with Caderousse and Dmjl 
fais ami makes inquiry of Dangers re 
Itlip r } n g Edmond. Noirtier appears 
P e fnn, Act n> Part j scene 7>.P a f? ( i 
I 1 / to 20) inclusive. This scene is lal( 
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s<i « i» Dl .90 S ' vcr - 

in the Inn. Noirtier makes inquiries re- 
garding the letter which Napoleon de- 
livered to him for Noirtier. Edmond in 
this scene invited Noirtier to be present 
:it the betrothal festival, and at page 20 , 
Edmond says to Noirtier: . 

“In the meantime, sir, we are having 
a feast, and if you will be one of us. 

The business of Fernand grabbing ic 
’etter and running off with it, am 
Caderousse attempting to get it is ce 
scribed on page 1 1 , Act 2 , part 1 , Duma 
dramatization. 

Caderousse is not represented in the 848 
pictures as an inn keeper or a tailor, nor 
is lie represented as an inn keep 
plaintiff’s version. 

Plaintiff’s version, p. 2. LaCarconte 

^am e as jg. 

18 : ^ 

* office 00111 t0 Villefort ’ s 
Same as i8 : 

Bethr °thal feast. 

'^“The drunken sot! He is swiUmgm 
some low wine shop. H e w „ etc 

drink up the little money we /‘Wife 

On page 6 Caderousse say • 
gone, then I may show ' affe 1 7, 

Description of Caderousse page 7 

novel, as a dark bearded faced 
costume. French’s version, pafce 7 • 

French- Lacy p. J 3’ T 7- 

849 

Part I, Act H, scene i. ^"pumas’ 
Office of Mr. DeVdlefoit. P- 5. 
version. 

Novel, chapter 5- pa ?Vama£ation. 

Act 2 , page 14- Dunws « T o 

In this scene the in " P tab le” (P a ? e 

the table gentlemen, to ti d sailors, 

1 6 ) In this scene are | t (father), 

Edmond, Mercedes, Dan^ ^ Cad 

Morrell, Danglars, Fe ^ scene a t 

erousse (pa ^ ti ' 7 co mes in and has a 
the Inn, No jjfiniond. 

conversation with Ldm 
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1 )(‘f(*ii(lant \s Kxliihil 20 


2i : Villefort f s office. 


22: Stairway. 


851 23: Bethrothal feast. 


Act If, Part I, page 25. Dumas’ 
[ Iramatization. 

French-Lacy, P. 18. 

Novel, page 37: "Immediately a rum- 
pling noise was heard, and the sound of 
I leavy foot steps on the staircase and a 
Icon fused sound of voices mingled with 
che clanking of bayonets, drowned the 
eager exclamations of the guests, who 
(subsided into anxious silence as the com- 
1/ notion increased, and three loud knocks 
(resounded at the door.” 


Page 37 novel. 

(French-La cy, pp. 17-18. 

London Daily Telegraph, Oct. 
1 1 868. 


19 . 


2 4 * vSoldiers and Dantes 
inarching down stairs. 


DeVillefort shows Dantes 
accusation. 


852 


Novel, page 37;3& 

Dumas* dramatization Act 2, Part f. 
(page 22-23. 


Novel page 53, de Villefort says: 

“I am going to depart from the ordi- 
nary regulations of the law, and aid you 
in throwing some light on the matter, by 
showing you the communication which 
(caused you to he brought before me. 
This is the indictment; do you recognize 
the writing?” 

“Villefort drew the letter from his 
(pocket and handed it to Dantes.” 

Dumas’s dramatization, Act 2, part I, 
pages 31, 32, 33, 34, 37 * 38, 39, 40. 
French-Lacy p. 2r. 

In scene 6, page 35, Noirtier appears 
and has a conversation with Villefort. 

Noirtier, brother of Villefort, London 
Daily Telegraph Oct. 19, 1868. 

In scene 8, page 41 , Noirtier appears, 
has changed his clothes and shaved off 
his whiskers. 

Noirtier changes costume and disguise. 
London Daily Telegraph. 

On page 42 Noirtier gives a descrip- 
tion of himself. 
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853 


Villefort’s office. 
Villefort at desk and 
Uantes enters. 

1 . 

Dumas’ dramatization, Part I, Act 2, 
images 31 to 35. 

Edmond tells Villefort the circum- 
stances of the trip to Elba, the death of 
the captain, the receipt of the ring and 
letter from Napoleon. 

On pages 37-38 Edmond tells Ville- 
fort to whom letter was addressed. 
Franch-Lacy p. 21. 

Novel, page 55, Villefort says: 

”1 shall have to detain you as a prison- 
er for some time, as short a time as I am 
able. The principal charge against you 
is this letter, and you see this? — and 
Villefort approached the fireplace, tossed 854 
the paper into the fire, and waited until 
it was reduced to ashes. ‘There, you see, 

T have destroyed it. Now, after such 
an act, you feel, do you not, that you 
can have confidence in me?’ ** 

Dramatic version of situation, Dumas* 

S a me scene. 

dramatization, page 4. 

Part I, Act 2, page 40. Dumas* dram- 
atization. 

Villefort rings, the inspector enters. 

The inspector and Edmond leave. 

Novel page 56. 

Dumas* dramatization page 42 \ llle- 
fort says to the police agent: 

"The one arrested at the Reserve, 355 
Have him taken immediately to the 
castle d’lf, jailed, put into the most 
secret cell. Here is the order for the 

governor. Go.* 

(The agent goes out.) 

Ante-room described m novel at page 

SI ‘‘The° antechamber was full of officers 

and police agents, and in the midst of 

them closely guarded, and gaze at t>y 

ose’ around him with fierce and search- 
nose arouu prisoner, calm and 

■ng glances, stood d I crQssed ^ ha „ 

motionless, v uleior Dantes and 

casting a side-long look on Dantes, and 
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28: 


2 9: 


Office 00 " 1 t0 Vi,I efort’s 
Dantes gets into 


Dock. 

boat. 


Gat ' s of Chateau d 1( 


cte" 

(having received a bundle of P^P jjgap-* 
Jlivered to him by a police age > j^g, 
beared into an adjoining r0( ? n ; » * * * 
Let the prisoner be brought ujjding 
rVillefort with a grave and An 

(aspect, seated himself at Ins 
(instant later Dantes entered. 

Novel page 56. On re ^ c f 1 " "fj c e a 1 " 
Jcnamber, tlie commissioner or 1 
(rests Dantas. 

French-Lacy, p. 22. 

The Chateau d’lf. Novel page 5 6 1 

r4- . 1 na t and 

Novel p. 58, Dantes put into o 
(cowed off to Chateau d’lf. p . hef° re 
Novel, p. 59: “He saw, rising on 
(him, the black and frowning r 
(which, like an excrescence of hint, * 

(the gloomy Chateau d’lf.’' 


1 pag e 

I Described on page 60 of Novel • 

I >i of Novel shows Dantes put 10 
|cell. 



All J;“5 C V4- 

Abbe Faria, No. 27, 

< Q tat , tered garments. 

4 ^ Uc ‘denly, towards nine o ’ t 
tl/ ev . en ing he heard a muffled so 
ie other side of the wall against 
® * , . was Placed. * * * It vv 
latching sound, either of a po 
> °r strong teeth, or the r 
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859 


32: 


c ' er ground passage. 


33: 


Antes’ ceU 


34: 

3S: 


Same as 33- 

Antes’ cell. 


of some kind of instrument on the 
stones.” Novel p. ioi. 

“Ah,” said Dantes, “I hear a human 
voice.” Novel page 106. 

“The cell was laid with flags, and 1 
was removing one of these flags m t ie 
darkest corner that he had begun ie 
laborious operation of which Dantes iac 
seen the conclusion. ” 

Novel page 115* 

French-Lacy, P. 24. 


Novt! p 109.^ thrQ h the dark aper- 

ire he saw first a head, then the should- 860 
rs, and finally the whole form of a man 

nerging with considerable 
irough the fallen rubbish. 

Description of Abbe, Nove p. i°9- 
After creeping along the . s “j > t , ot ] ier 
assage, Dantes at last reacie , | e ’ s 

stremity. which opened into the abbe 

30111.” 

French- Lacy, p. 24. 

Part I, Act III, l»K e 8 Du 'i7ma!kby 
tization. Dantes l.ears sounds made t, 

Hears a voice. P a g e 9> *9- stone 

“The Voice: I know yo • into ogj 

,at I am now penetrating leads then 

3U r dungeon. 

Edmond: Yes: . 0 f y 0 ur 

Voice: About what part 3 


*eon ? 




nap-es 1 00" 1 1 5 • 
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I )©f« 




3 } ‘ ^ ° Ur of inspection. 


,f hi? 

of 


37 : Dantes’ cell. 


38: 


39 Cor ridor and • 

r an « prison 

40: 

564 d — MSParia 

42: p as , g , 

43 : C orridor. 

Uard « with f00c , 

44 ' P *na’s cell. 

45 : ^antes’ i;, f . 

46 : D , ' S, '" i "S- 
Dantes’ Ce „ 


•ndant’s Exhibit 26 

, „ n e B aville 

Act III, Part I, page 2, ^ 
makes tour of inspection. 

French-Lacy version pp- 2 Vr p# l 9 > 
Fart II, Scene X, Act 
Dumas' dramatization. insP eC ^ orl 

Villefort makes tour 0 
London Daily Telegraph, * 

Act III, part I, page e 0 f his 

I Dantes tells Faria of the < ^es 
(incarceration. Mentions the (se e 
JDanglars, Fernand and Cadero 
pages 16, 17, 18, 19) ,. I1P( 1 the df 

I Mentions that Villefort him jjl, 
Inunciatory letter, (page 20, 

Ipart I, Dumas’ dramatization.; 

I French-Lacy, p. 25, 26, 27. 

Act IV, Part J, page 3 - , e M° r ' 
/Fernand has become the Coun a rD 1 /’ 

Jcerf and a General in the F rellC „ mil" 
(Mercedes, his wife, and Danlar 
(honaire. 

I (Dumas* dramatization.) , 

Act IV, Plart I, p. 3 Dumas drai 

I Fart I. Act 3, pp 5 anc ^ ^ 
Dramatization. 


1 




French-Lacy, p. 3r. 


I JK- o * • 

I .Act 5 - Part I page 12 Dumas 
jatization. 


draa 1 ' 


Act V, Part I pages 5, 8. 

r amati za tion. 


Dumas’ 
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865 


47: 


Abbe’s cell. 


48; 


Abbe’s cell. 


49: 


Underground. 


I 


“Faria: Edmond, look! 

Edmond : What is this ? 

Faria: Look well. 

Edmond: I am looking with all my 
eyes and see nothing but a paper ha 
burned on which are traced some Gothic 
characters in a strange ink. 

Faria : This paper, my friend • • 
and now I can acknowledge all to you 
since 1 have proved you • • • • - 11 

paper is my treasure which, from o ay 

is yours.” (p. 5 -) 

Faria dies. p. 8. ~ n 

London Daily Telegraph, Oct. 19. g66 

1868. 

French-Lacy, p. 3 I " 34 - 

The Abbe’s cell. Chap. 17. P a £ es 11 5 ' 

r 16. (Novel.) rn iic 

“Faria drew forth three or four roH^ 

of linen, folded one over an ° e ’ h 
sheets of papyrus, about finches 

wide and eighteen in leng • } w j t h 

we- all. m*reOn, d cover ed 

stood perfectly, (P- 11 A .1 t i» S aHd 

“Ah! the penkmfe did h at - made 

Faria; “it is my chef-d oeu ^ ^ iron 
it, as well as this knife, gg7 

candlestick.” (p- 

In Plaintiff’s version: b ed, 

“Faria: There in the f jot ot 
which I have hollowed you wi 

knife, take it.” (P- 55 -) 

Scene 2 , Act v - , dramatization. 

Part I, Page 8 Dumas ar 
“jailor: The old man is cie. 

French-Lacy P- 34- 
Part I, Act V, page 12 Dumas, dram- 
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5° •’ Corridor. 


51 : Abbe’s cell. 


869 52: 
53: 


Underground. 

Parapet : 


54 : Abbe’s 


cell. 


870 


55: p ; 


56: 

& 

57: 


arapet. 


V D^ aa ™ 

cell. 


Defendant’s Exhibit 26 

Novel page 143. .,j ; n th e 

■ “He shall be decently deposi ^ nl ay 
newest sack that we possess, y 
(be easy on that score / ’ 

I Novel page 143. . 0 f efl" 

I “Meanwhile the operation eeC |ed 
Ishrouding the corpse was P 
|with.” 

French-Lacy, p. 34 - r r) . r «. 13 - 
Dumas’ drain. Act V, l~ alt W e ties 
“rst Jailor: (in Faria’s cell; n 
the sack.” 


French-Lacy, p. 34- 




Act III, Part I, page 12 Dumas 

atiz&tion. - rp th e 

I “It looks on the gallery w 
Jsentinals walk.” 

French-Lacy, p. 35. 

Novel, page 144. . a the 

'Me (Dantes) cautiously ral ? t0 th e 
flagstone and peered inquiringly 1 
£ e 'U. It was empty; slowly enl 
I rorn the passage, he entered/ p ^ I, 
Dumas’ dramatization, Act V. ^ ce ]i 
P- 12. Edmond returns to Faria 
pud looks at the dead man. 

French -Lacy, p. 35. 

French-Novel, p. 35, Bearing 
|he disappears. 

Novel 


the 


body 


page 145. 



— 1^3. ,. n rDS e 

Dantea slowly drew out the coi 
,, lls dead friend carried it to his 
- e . and laid it on the bed.” _ t J 
Ninas’ dramatization, Act V, Fa 
Page 12 and r 3 : , gA 

* * * * me ta ^ e the place of the < e N 
t , * * This knife, good. * * **i e 

thQ y try to stop me, I have the 


1 
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58: 


59: 


-°rrid, 


Abbe’< 


or. 


cell. 


bo; 


“°rrid, 


or. 


r >t. 


St ; 


airwa y up to 

Parapet. 


871 


* * * * (He goes to put Faria on his 
own bed.) If they come in here they 
will think I am asleep.” 

French-Lacy, p. 35 - . , n 

“This knife (taking one from the bee ; 
Good! I will’ return and place myseit 
within that sack.” 


Novel 


page 145 -. 


“Dantes gets into the open sack 
stretches himself out and closes up « 
opening from within.” (French-Lacy, 

P 'Ac/v, Part I, P- 13 . Du ! Da fH‘S: ^ 
Edmond has shut himself up m 

Part I, Act V, page 14. Dumas dram 
atization. 

They pick up the sack. 


parapet. 


Tl- 


ie 


rocks and the sea. 


French-Lacy, p. 35 - 
Novel, page 14A 

French-Lacy, P- 35 - 
Novel, page 147 . 

One! Two! Three. 'Tobleau, page 

Part I, Act V, Eleventh labieai.i s 

14, Dumas’ dramatization. Jf all 

“The platform of the Chatea ^ ^ ^ 

around can be seen rock sack. 

They tie a 36 callbre b 
(P. I 4 -I 5 -) . riiree ” They throw 

“One! Two! Th^ee. gdmond 

the body which cis ■ 1 «g ave d! ..•• 
appearing on the rocks- „ (p l5 .) 

My God! Saved- ' ' T 

French-Lacy, P- Act I, Part H. 

:; t !t 

E,t 'Si«n "'•» ,l,c - s ' a - 


874 


6 4 ’ Open sea. 


r>5: Open sea. 


878 66 : D S ctotr sm " rel ' r ' s 

67: Shi P w >th sailors. 

68 : Open sea. 

69: °" ^ school 
876 


Defendant’s Kxtiil.it 26 

I Novel, pages 147-148- i ian d, in 

I “* * * and with his ngj a for 
Iwhich he held the open kniie a nd 
(any emergency, he cut open the 
lextricated his head and arm. 

Novel, page 149. « bronced a 

I '‘Dantes lifted his head, a< - QJ1 the 
(lew steps, and throwing him se e( j to 
(rough granite rocks, which ^PP he 
him softer than a couch ot a „ 
Ithanked God for his deliverance. 

French- Lacy, p. 36. 


I i^reii^u-^ ^ 

Novel, page 151. * * * 

I “He saw * * * a small barque* 
r They are probably smugglers. 

Novel, page 15 1. toward 

I . 1 he tartan instantly steered t j, a t 
|him, and at the same moment he Sc 
jthey were launching a boat. 

Novel, page 151. f1 the 

I ‘‘Then Dantes loosed his hold t 
IPlank, and swam vigorously t0 
(them.” . ft 

I He felt himself seized by the ha 

Novel, page 152-155. foU nd 

Un opening his eyes, Dantes . . 

himself on the deck of the tartan, 

I irst glance was to see what dn eC 
|sie was following.” a uric 

Description of Dantes. Beard and n 

)0 Ut a foot Iona- MrwH nn. 1^2-155* 
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/ 0 ; 


THIRD REEL 

THE ISLE OF MONTE cristo 

anl-J 50 ^. an( i Dantes 
a Pproachmg shore. 


7 1 ; 


Txt 


erior of Cave. 


> 3 : 

’4: 

5 : 


* er ior of Arabian 
^tabs 


Inter. 


ior of tent. 


Inn of 


Gard 1 Ule P ° nt Du 

in^ arconte straighten- 
U P glasses. 


Novel, chapter 23 , PP i58‘ i 6 3- , 

Part II, Act I, First » - 

dramatization, page I, isiana .. 

Monte Cristo. In front of stage at Jj 
the sandy beach ; the sea and tl 
shores of Corsica ; at left the island ns 

ing in mountains.’ TT p„ rt t 

Dumas’ dramatization. Act II, f > g 7 g 

pages 7 and 8 - (Scene I ■ ) 

Novel, page 165: 4i«rlosed, 

“A circular opening was now d^dose^ 

and in the center a squat e 

iron ring attached to it. 1 ’. i ron .” 

“It is a wooden chest set in 

(p. 168 novel.) . . . tt p a rt I, 

Dumas’ dramatization, Ac 

pages 7 and 8. . r : ng r fast- 

“With the help of an ^ ^ n< ) 

ened in the stone, he 1 ■ lighted and 

The opening of the c hand, 

Dantes appears, the torch 
his face aglow. (P* 1 / 


tent, 
crossing desert. 


879 


Novel page 306. description of 

On page 3 06 tie ’^ the travelers, 
an Arabian attack on the 

f Dumas’ costume, Novel, 
Description of Dun 
pages 221 ' 222 . 

French-Lacy, P* 

, T £ p ^3 343 “ c | g “^'-« 1 

Description ot 
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ant’s Exhibit 2<> 




Ext. 


terior of the Inn. 


Interior of I nn . 


• nov^ 1 

page 174. . T „Carcon te 10 

Description of Da g 

'’XSp.ionofB^ii” 1 ' 0 "' 

' 7 k taoHhePon.^' 
Second Tableau, I a't , P 

London Daily I eleg ‘1 1 

ri p< 1 

Act two, part 2, sce f n g us0 ni * ,th 

Dumas’ dramatization. \ , 

cloak over his riding l3 y * rny f r L j t< 
'‘Busoni: (Outside) , ’ e foUU 
Caderousse : Then y° l c . e 

.... This is it. ts off 

. Good. (^ e ^ 


. . . . 1 
Busoni : 
horse.” 

French-Lacy, p. 3 7 * 
Fr 


French-Lacy, Act II F 
Act II, Part 2, Scene 1 1 , ,6, * 7 ' 

6, 7, 8, 9, io, ii, 12, 13 . 

1 8, (Dumas’ dramatization.; ^ e rce^ 

Caderousse tells Busoni c a fter * 
married Fernand 18 mon jg.) 
disappearance of Edmond. . g 6 3 /^ 
French- Lacy version Act *'A a s tn* 
“Enter Edmond Dantes, * . ^ 

Abbe Busoni. — clerical hat, ^ w lnp. 
with large flaps, riding gaitei 
black wig.” o. 

Act II, Part 2, pages it lS 

“Busoni: Take this dia 

yours. ot ina^ 

Caderousse: Oh, sir, you ai 
ing fun of me?” (p. x 7*) 1 

Busoni: Here is the cliam° n * a fine 
Caderousse: Oh, you are sur y 
man.” woUS se 

Scene III, LaCarconte and Ca|» l8 - 
gloating over the diamond. U B ^ 
] 9 Dunuis’ dramatization.) f nurr# 5 * 
On page 6 of Act II, part II 01 
dramatization, Busoni says : j s re- 

‘I am convinced the honest llia • t ie d.” 
warded and the wicked man P unl 


78: 


Villefort’: 


office. 


79: 


Int 


erior 

->ard. 


of Pont Du 


\rt III. page 4 1 * 

I French-Lacy version, ^ his 

Scene i : Edinonc ( r ring and 

pocket gives Caderousse 

I^This diamond is y« u ''®' 

See Novel pages ■ 

XnT AcUV, V 5 - D " mas ' inm ' 

-itization. v;ii P fort promise that 

Noirtier makes Vdlct ? r t j nn Pont du 

Dantes shall he P r0( ' u . nlont h and he ^ 
iGard at the end of he ti ^ Dal i y 884 
Noirtier will he present. 

Telegraph. 


ruond. 




N 


French-Lacy version Act 3 . Sce "' ’ 

.aderousse and La Car- H&de. ”, 

conte gloating over dia- conte ! look at it. let 1 

I Dumas Dram. 

Ii8. 


■°irtier disguised as a 
Peddler. 


hiterior 


of Inn. 


Villefort riding through 

woods, 

lnte 


terior of Inn. 


| London P* W** ^ 

I Tot 3 Scene ... P« eS 42 ^ 885 

French-Lacy ve^on ^ mt> „ey, an 

‘‘Pnde: Well, & 1V . 

ake the diamond. ^ then . ^f^p'43) 

irbook, and oaring notes- 


Novel 34 ?- ts a candle. (P age 

La Carcon • French- 

35 ° Novel- ) scene I, P age 43 ’ 
4 ‘^i.rodnc^^r?. 

JSfT^ '’ repare 
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8 4 ; Attic room. 

887 XS 1 Noirtier shown in. 
86 : Inn : 


87: LaCarconte takes ; 
trom mantlepiece. 


axe 


888 

88 : Bedroom. 



(p- 43 -) 


from 


“Joannes: (Taking la" 1 ^ 
Once more good nl f, / 4 e) 

towards the staircase U* , .1; 


La . y 

(going 


tabl e ) 
in 

25 afld 


8' nd disapP ea 

(oannes ascends stairs eS ^ 

Part 2, Act 2, Scene L 

26 Dumas’ dramatization. an d u 

Scene 8, Joannes, Cader » aS ’ jran 
Carconte, pp. 28, 29» 3 ° - 
atization. 


DeVillefort urges La Car ^n ^ 
jsassinate the peddler. ^ 

Telegraph Oct. i9> 

Caderousse is garroted. , 

r , 2 Dum aS 

Act II, Part II, page 3 l > •**’ 
dramatization. , t ) Th el1 ’ 

“Caderousse: (seizing hatcnew 
since you wish it. 

LaCarconte : Come along. sC rea"] 

(They go up stairs * * £ a pistol 

is heard, the sound of a struggle. ‘ afl d 
shot, LaCarconte appears h e 
falls on the staircase.)” 

Lacarconte takes a knife- 
French-Lacy, p. 46. 

g c ene ** 

French-Lacy version, Act 4 > 

Page 46 : f U) 

“Cade: (seizing a hatchet 

Well! since you will have ^ ^ ' s teal 
Fa Car. Good, come on! ( lading* 
V1 P the stairs. L. A. Carconte j oW s, 

a pause, then a loud cry — heavy te 

ind the report of a pistol. «ing> 

appears on top of staircase, 01 \ j 

totters down and flails on stage 
(P- 46) t | ie 

Page 350 Novel. A body fell on 
staircase. 

Fond on Daily Telegraph, 1868. 
Drench-Lacy Version, p. 88. 
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89: 


Ext 


Defend* 


terior 


of Inn. 


90 ; 

9 i. 


Inter 


R 


"tor of Inn. 


-eception 


room. 


92 : 


9 ,U 


M 


°nte Cristo is an- 
nounced. 


-onse 


■rvato 


*ry. 


14 


%• 


Dantes charges Fernand 
as the betrayer of Hay- 
s’s father. 

Albert 


takes 


nit’s Exhibit 26 


| Dantes, as the Abbe appears at *• 
door- — -tableau* « 

f' London Daily Te egraph. gg 

French-Lacy Version, P- 
London Daily Telegraph, ' ° ne ' 
Description of Mercedes, Novel, page 
| Description of de Morcerf, No.e , 

rerSnl,pa g eN D ”“ S ' dra ” A 

atization: f Mrs . de Morcerf. - g9 

“At the house °Ljr tlv lighted, 
conservatory mag ? e f ^lbJrt, Mrs. Dan|' 

Scene I, Mercedes, A s at ba ck. 

liars and a group ot 

L P French-Lacy, P- 46 - 

Par, III, Ac, a. scene 3 - ^ 
Dumas' dramatisation. 

French-Lacy, P- 47 - h . 

London Daily Teleg P g 

Mercedes and Monto 
conservatory. m, Act 2, 

Poo-e 10 ot 1 r • 

Idramatization. pes to Monte 

Mercedes offers g l e (pp . 10 

to, but he refuses 

French-Lacy, P- 6 3 - laint iff’s P la V 

Does not appear B 


T a Dumas’ 
page l0 ’ l4 ’ 

un auarrel I Part 3- Act 3 ’ ° orP trying to 

P q dramatization. Ah> you a gee that; 

reach 

PokinSl ‘^dfSoreerf. 

everybody, - vir ' 
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Duel] 


ln g ground. 


not kill 


| Albert: Oh! (He makes a 
as if to throw his glove in t,ie s his 
Monte Cristo but Beauchamp JL n te- 
larin ; the glove falls at the feet o 
[Cristo.” . , ir <rlove 

j Monte-Cristo : Sir, I retain y ^ s j ia ll 
to throw and tomorrow morning jj et " 
return it to you rolled around a « ^ 

Part III, Act IV, page 2 Dumas 

|atization : 

“A'lercedes: Edmond, yon wl 
|my son ?” 

French-Lacy, p. 72-73. 

London Daily Telegraph. 

Part III, Act 4, page 9 - , , lia tiza- 
Seventh Tableau. Dumas dra 
|tion. 

The Woods at Vincennes. 

Albert apologizes 
pages 14-15/ 

* ify° U ^de 


find 

mad 


I “Albert: And now, sir, B y uu 
[that the excuses which I have J llS . ^ 

[are sufficient, your hand I beg 0 

Monte-Cristo: Here is my hand 
but for you, you hear, for y°n £ 

I (low) and for your mother. 

hz*5) 

Morcerf picks up the quarrel. ? 

. A c \ 5> pages 20, 21, 22. Dumas 

|atization : 4 ^ a 

“Morcerf; (Terror-stricken) £din° 
Dantes ! (He flies into the room at t 
Mde. A pistol shot is heard. ^ a 
I ri sto dashes out, looks and g lV 
scream.)” ( p . 22 \ „ 

I French-Lacy version, Act 5> Scene 
page 75. 

L P l, cl between Fernand and Mon 

ID risto. . 

“Fernand : * * * But it is your rea 
i,r llle ^t 1 demand, (pacing the stag e > 
Monte Cristo hurries off. C. D.) Y“» r 
na| ue that [ would know, that I 
IPronounce it aloud, before the witnesses 
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895 


to our duel, at the moment that my swoi d 
shall penetrate your heart, (stopping; •> 

1 missing Monte Cristo.) Ah! he 

.... /"rlrnwine r 1 


and missing Monte Cristo.; • 

escapes, he flies me, (drawing his sword) 
he shall not, he shall not! (rushing 
up to center doors, he is met y , 
Cristo, who has dast aside us . 
velvet morning gown, and has 
sailor’s jacket and hat of the „ * 
Fernand L. is petrified with er 

k * . t-a i 


Fernand: (in the utmost terror) Ed- 
nond Dantes! Dantes, vv ’ onl i iur nan, 
in a living tomb— thou ar i hj s 896 

but a devil— whom I will f nd ‘fierce 
native hell ! (he attacks ai c disarmed, 

and rapid combat. Fernand is disar^, 

and pierced through, fa in S t he 

.etween the doors which open o 

stage.) ,i i ns t and worst 

Dantes: I bus falls t and good 

jf my enemies— l ea ven geance 

will to all mankind, tor closes 

of Monte Cristo is no mon ( 
the C doors, concealing the *>cy 

(Pages 76-77-) ,, 0% Dumas’ 

Scene IV, Act V, page - 3 - 

ramatization : Albert. 

Monte Cristo em 0 pens bis 

•‘Monte Cristo: Oh! (He g97 

ms.) • , the arms of 

Mercedes: Albei , j thank you, 

Dantes .... OMJ «, to 

, T. 1 Come.Xrift-» d, ' Edm0n 
£„,ta Daily Telegrai* 


ai 


see 


cifelER, 

Dantes 


DESCRIPTION OP CHARACTERS- 


p. 26, Act II Part I, page M- 
Novel, page 17 - 
Novel, 


v¥|f RS 




Novel, 

Novel, 

Novel, 

Novel 

Novel 


t A4. 


7 


21 

21 

34 

1 [ 

22 

'49 

78 

* 
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Stipulation as to Exhibits 
parts ^ renc ^'Lacy version the dramatization is divided 

\ \ i,! le Conspiracy. 

3: I>t uTSrd " ,C CaS "' d ' If ' 

5 : R™S“ ion Count DcMorcerf. 

illation between Mercedes and Monte Cristo. 


fr 
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Stipulation as to Exhibits 

NEAV Y0RK SUPREME COURT 

Am>el ute D, vision — F ms T Department 

Jam Es O’NeTT" ~ \ 

Plaintiff- R espon( j ent / 

against ( 

P '« Company 

-___J^dan t.App c n all t. ) 

It is Hereby Stiput 

900 he ar S Utt ient of ,, ATED ^ Ageeed that upon 
hereto may w iiv appeal herein the parties 

submit the follow - h errn ission of this Court, 

thereto as if twin/ 1 ^ 0 jdginal exhibits and refer 
appeal, viz. : C( a l en gth in the papers on 

“p“ nte Crist o”ty’e , A - Ma nusoript of play 

e Count of Mont n laus lation of the novel 
^ Umas - Pablis he 7^ e r Cnsto,” *7 Alexandre 
New York. by T he Platt and Peck Co., 
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Stipulation as to Exhibits 

live Exhibit 5— “Monte Cristo” in 

Acti n ’ r 7 Cts > known as French’s (late Lacy’s) 

D of b Edition. 

of s Exhibit 6 — Volumes XII and XIII 

Part T <( lea ^ re Complet, being “Monte Cristo” 
MoreeJf , onte Cristo” Part II, Le Comte de 
“W/,i“. Monte Cristo” Part HI, Villefort 
iha s > ?. sto ” Part IV; being Alexandre Du- 
C 0Uht U ; U v latiz ation of his novel entitled “The 

Defn°r Ionte Cl ‘i s to.” 

lation p f nt>s Exhibit 7— The English Trans- 902 
ft, » ° f ‘-rt I, Acts I, II, III, IV and V; Part 
U, III t \r IV and V ; Part III, Acts I, 

Nation’ } an d V, of Alexandre Dumas’ dramati- 
Origto’i bis said novel “The Count of Monte 

Cent’s Exhibits 9 and 10— Pictorial Pos- 
I) of , &nes from the play “Monte Cristo. 

18 J7 ant ’ s Exhibits 11, 12, 13, 14, 15, 16, 17 » 
Scea es ^ Flashlight photographs of diffeien 
XW 0 °.. “Monte Cristo.” , 

1^‘wdant’s Exhibit 20-Copy of play 
doll 'oferred to in deposition of Herbert ion ^ 
^ °7 ot this record. 


^ ^‘Cllfu tv ... „ 

^ 1 ,J 7 ot this record. 
e d> New York, June u, 
^ITTENHOEFER, GERBER & JAMEo, 
Attorneys for Plaintif¥-R es P on en 

Nathan burkan, 

Attorney for Defendant-ApP e 


^ p - 187 of tins iowa-. 

e d> New York, June 17, 1915. 
^ITTENHOEFER, GERBER & JAMES, 


302 


904 


905 


Opinion of the Court 

^ Neill v General Film Co. 

Special Term, Part 5 

Shears, J. : 

I laintiff seeks a judgment enjoining dl 7iofl 
ernlant from exhibiting by means of j n ^ qV 
pictures the scenes or incidents of a P ?■ ^ 0 f 
< i aniatization, known as the Fechter velS1 ° n t. 
the ‘Count of Monte Cristo” and for an a&o 1 
mg ‘ ,u or about the year 1 844 Alexander i u , 
7° e the novel “Count of Monte Cristo, ,, - s 
vas published by him in France and iU ^ 
7’ ln tw « volumes consisting of abou 
I mted pages in e>wli minmo having abou 


.. 1 vucn volume, navma -■ 

. 1 ? eterH * with a wealth of romantic scenes « 
About 1848 Dumas dramatized ^ 


incidents. 

the ‘Me “Monte Cristo’ - 
S““ i0 " “-eletal of four parts, each “J 

tableauxs 2°21 44 Plint6d pagcs ’ ' vith f “ V 

Qn „ Plav A . scenes and 59 characters. 

6 dramati US form Was of course impossible 
min Web P + U ?° SeS ' 1,1 October, 1868, one Beni 
Strand / S 7 mana ger of the Adelphi Thea > 
iain’s offi° ndon ’ ^Posited in the Lord Chamber 
form '*£ * dra ma or play printed in b<><* 
one Chari - th n tlUe “ Monte Cristo” written 


^echte^lln! , Kechter - In this dramatization 

deemed v-iL?/^ P° r tions of the novel which 1 

warding and ' V’ .* 01 dramatic purposes, disi' e 
ters appea,.i ellm mating over 55 of the chain 
°I the 8cen g 111 the novel, and many hundred • 
SCenes and incidents therein. 
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die S( ^' lnan y of the characters, reconstructed 
the in / U , eS ’ transposed and epitomized some ot 
° l 'ighn 1 Gn ^ S tound in the novel, and created an 
so a s | Cl w °rk> concentrating his literary creation 
\vithi n \! )enuit °f the performance upon the stage 
»'iich r „ - Umits 01 an evening performance, 
ti§t a 1( ability of a high order as a drama- 

Cha n V 7 iginal ity and much skill. The Lord 
to \Vu°. n tiled same in his office and issued 
the piti^ 0 ' a license authorizing him to give on 
‘Mion T y ot Oo‘<»l»r, 1868, a public repress..- ^ 
phi r |u tne drama, which was given at the Ade - 
bri 0l . 7 ltl ' e on said date pursuant to the license. 

Hovel . the year 1870 a dramatization of the 
bac v ^ as niade and published by one Thomas ^ 
and was called “Lacy’s Acting Edition, 
l.H dei .7 1Sion Was republished by Samuel Fienci 
Lacy, U ,',° title “French’s Acting Edition (Late 
five A - Fl- ench’s Acting Edition consisted oi 
folCt 17 scenes, 26 characters, and close y 
HlQ novel. This version was long am 
' -Con was not contm- 
• ivv one 


foil, 


lowed’ th 

c bini )e the novel - 

He d 7 01110 “ 

hi dl ' ai >uui 

to,. ’ vvh ich 


1 scene, _ 

* e novel. This version . 

ane and its production was not con n 
n 1 1 ' 101 ' to 1883, Fechter, assisted by oi _ 

Leel °Tcq, wrote a further condensation 909 

aniatization of the novel for stage P 10 , 
:, Vluch hereafter became known as the I , 
rsi0 « of Monte Cristo. This dramatizat 
l )ul y one of the novel which has been pem 
k ept Wlth success. The Fechter version 
tiip p !' Manuscript form, and has nevei, a ^ 
tl le ’ ^ een prillted and published or dedica 

Of hj la from his version from 187 nce s 

V er , 0 death in 1879. Some of the pel* waS 
flt the Qiobp Theatre, Boston, 


ter 


' Ver 
! the 
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< opinion of the Court 

<wued by one Cheney. John Stetson 
ioiiey as the proprietor of the Globe 1 1 c 
aud came into possession, from Cheney, 0 . ^ 
h ecldcn. manuscript. Stetson was in P 0 * seb la y 
.* he 'manuscript in 1883 and produced the 1 
with great success, the plaintiff herein being 
paring actor, and playing the part of 1 g 
an H known in the latter part of the 
", . 0lmt of Monte Cristo. >onn00, 

I-,. " ’ J m °’ *885, plaintiff purchased, for ’ n j 

911 LT Stetson the Fechter version of the play * 
iufT 1 ' delivei 'ed to the plaintiff the manusd P> 

Dlaim’ tv* ever s ’ nce been in the possession 0 

Shu 1 i ^ ^ le l-bne of the purchase of the P 
scrii)t° n i . < |^ v<ired to the plaintiff with the llia 
p • v " 1,11 of «le or transfer of the title at 
!.l y and nianuse.vint to the P la * n 


tiff tt’ ma nuscript from Stetson to the P 
continum 61 ’ SiUCe 1885 Plaintiff has been 
plav o as ’ uninterrupted, open possession o 
lorntd the "“‘"“•-Hpt thereof, and has 
the TJni.,, 1 ,’'" 1 , st;i a, e in tile various citrus 
version „ ' ^ tates the play known as the Fecb 
912 Plaintiff 5,000 times, by reason of vr 1 

has niado , „ become identified with the pla}5 al , 
and almost ti dmous ’ the play being the princip 
the plaintiff T ° nly dramatic production in w | u 
and' title t! l as speared since 1885. The right 
been quest, in ^ ay the plaintiff has neve 
by and p a ;,i f CH and royalties have been receive 
sought and n ° ! . e Plaintiff from others who have 
Performance^ ° Ul ! ed t’nom him a license to g 1 '® 
d °w n to and ’• Whieh r °y al ties have continued 

ti°n. r fp e the commencement of this ac- 

1 8'ht and clii-i> ln 1 ^ . bas enforced, by suits, h 1 ® 

1 against persons who undertook 


to &iv _ 

eons en t cl Performance of the play without his 
Protect r ? r lleense » and the Courts have upheld, 
Play, and recognized his right and title to the 
cial su . 1Ch bas been a great artistic and fimui- 
tiff, Jj Cess > and is of great value to the plain- 
furni s } e ^ n d&nt is engaged in the business of 
propfi' 1 , 11 ^ blnis of photo plays to managers and 
theig t ( 0l - S <d 1110 tion picture theatres to enable 
Photo p' Ve Public theatrical performances of 
Profit . ays at the theatres of its licensees loi 
b °h th ^be commencement of this ac- 

the aJ , Polyscope Company prepared foi 
eall e( j <f^ ran ^ a motion picture film of a play 
%hi eh L °mit of Monte Cristo,” the films ot 
hihit 0r 116 dofend ant distributed and leased to ex- 
and t'a S ° f moti °n picture films for production 
It i s ^Presentation throughout the United States. 
Pw.r ed that such motion picture play wa ,s 
Pi aimin', ^ lom and is an appropriation ot ® 
h^intifP) 8 P veliter version and infringes U P° 
liefon i S Couun °n law property right tlieiem. 
claC dant resists plaintiff’s claim of title an 
by r ’ a I ibe motion picture play was pi 0< uC 
t° a ii 01 i° original sources, alleged to be op 9 
s i°Ps n n , arne Iy> the novel and the dramatic v 
s ° f ar ntedat mg the Fechter version, and tha 
tio n * a!s Ibere is any similarity between ie 
>;n vf 'i! lCture Play and the Fechter version,! 

'Uni cl and Proper in that the similar m 101 . 
voters are found in the novel and earliei 
‘ Sl °ns. 

lias examined the novel, the V*"™* 

C the Wollstei ' ( ° r - flrS ‘ the Fo« Me1 ' 

Vov s ;’ e French or Lacy versions, , j n 

' ° ns > and has. hv arrangement witl 


Opinion of the Court 


91 ‘ 


30(5 
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Opinion of the Court 

the presence of counsel for both parties, _ 
uessed a representation of the defendant s 
tlon Picture play. Inextricably interwoven i 
the Photo nlav are the nrineinfll and most St 


uon Picture play. Inextricably interwove 
the photo play are the principal and most si 
mg incidents original with the Fechter vei 
iind found only in the Fechter version ot 
P ay. A person witnessing a performance 0 
P ioto play, and familiar with the Fechter vei- 
will readily recognize it and the story as told m 
fechter version is told in the photo play 111 s 
917 " J ntlalI y the same order and sequence. 

■tty of the characters omitted from the novel . 
• C f, 1 01 Preparing his version are also 01111 
i .! c Photo play. Scenes selected from the 110 
rl in tlu> Ttlmfo nlav in the s<> 


ind 


bv f 10p) Phiy- Scenes selected fro 

y ■< echter are used in the photo play in 
y and as used in the Fechter version, aim 
in tj' eS °, lmttod in the Fechter version are omjt 
te.- v! Ph ° to p 'ay. Words used only in the Fe 
UDO n e ;r° n and n °t found in the novel are das 
am*p f'fi Sereen 111 connection with the p er a j 
used f the photo Piay and are a part of the fU 
used hv f/ V ° tPe ex hibition, and said words < 
91 s cidents the p hai ‘acters and in connection with 
tion 'in ? U ^ lna ted by Fechter in his dramatr 
Fechtpr 110 ^ hiund in the novel, as used m 
Play and er810n : While there are in the ph c 
that are n ( f spec ially in the earlier part, scel 
tically GVl ° 0Und in the Fechter version, P 1 ' 
the Feclif 1 .' X ^ rea t dramatic climax, origin® 
0r in anv° l f \® rs t° n and not found in the no' 
in the rj} ln f , eai 'lier versions, is reproduc 
to undue 1 G ,° ^ cl,V ' would extend this opi jU< 
°f these st , ;f ‘ t0 Set tonth in detail an analys 
the Fechter Slni ilarities. A comparison 

version and the photo play with ?i 


307 


* Opinion of the ( lourt 
another „ i . 

leave. aU< Wl th the novel and earlier versi 
for H n ° dou ht that the Fechter version was u 

4.1 PrOcIlltfvfirxn 4-1. „ Jntr nml f ll 51 1 
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sions 

the “■«!; uic r CCJIWSI VWDiv — lll-cd 

th e nh plodue tion of the photo play and that m 
that 1° the defendant has appropriated 

Valu e 1 8 av e the Fechter version its dramatic 
%,L and its success. The learned counsel for 
het+ Ul< ^ ail t has, with industry and skill worthy 

_ ‘ Cl Cause, rvann i<n<] nil nlol,m*iltp M 

« out 


value . . t,le f echter - 

the def U its su ecess. The learned counsel for 
a het+ i Ul< ^ an t lias, with industry and skill worthy 
Poiuti' l, Cause ’ Prepared an elaborate analysis 
ificidf ? .° ld innumerable instances of scene and 
111 th f 111 the Photo play that are to be found 
Hiauv H U ° Vel an( l in the earlier versions, and 
it i 8 ’ J hat are not found in the Fechter version, 
of J A C0Ul 'se not unnatural that these instances 
atid fi' ai 'iy between the photo play and the nove 
top»„ l< j °ther dramatic versions, including kcc i 
i. . ’ s 'ouhl exist, and proves nothing, lm l t( C ' 
!rsi °n was dramatized from the novel, 
chanced. ro«,rnn<> - eil. condensed an 
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■* uimuauc versions, uiu“ u “‘d i . 

exist, and proves nothing, t’oi h ' c ' 

iou <r u erSion was dramatized from the novel, 

row i chan f? ed > rearranged, condensed a11 

>1 \ ,i 1< a od as above noted. In a case o 

e ot -'f & ttention should be focused upon a> 
c «tnki n „. • - • the 


- “Hciiuon snouiu ne wi-uo™ 

, 1 iug instances of similarity between 

° Play and the Fechter version that ai 
or in the earlier versions. 


111 the novel or m me — ... v 
a « here, a party charged with 92 1 


Uid 

i'ff , a,s llei ' e ’ a party charged wim ; 

f y ela ims to have gone to the common somce 
t v 0es n °t produce the man who did the 

a s< > that he may be cross-examined as 

mit°f ° es from which he took his wov < aa ^ 
r ati ar the singular coincidences l<m ,K Court 
P ( ' a e °Py and complainant’s woi m ‘ p ie 
qmty needs little additional pr°°. . , ts 

of piracy. If characters, ia ^, 

t’sqf ° r additions are f °und m the ^ bUshed 

ok 1 dlnatlza tion, not found m 11 1 ■ 0 f a 
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( )pinion of Hit* Court 


tifled ^ 

convincing explanation, the Court is j u |\ c0 ui- 
finding, and invariably does find, ^ ul .,. J)lC h ■!)$• 
plain ant’s work has been infringed ( ,( ^ q Qi 

Connolly, 1 Week. Dig., 196; Frank 8h f pi pen- 
v. Taylor lhib. Co., 193 Fed., 991; White • ^ 
der, 185 Fed., 921, 925). We come then r ted 
defendant’s technical defenses. It 8 j ie ha s 
that the plaintiff cannot recover because .. e j. 
not shown his exclusive ownership of tic by 
version. Irrespective of the evidence af 01 


- - v tK 

not shown his exclusive ownership of tic 
\ ersion. Irrespective of the evidence af 01 * * * j. 0 

3 ^etson’s declarations when he sold the P ^, o)11 
ll>e plaintiff, and the presumptions arisuio 
the relations of his predecessor Cheney ^ 
■ echter, and the production of the P‘ ^ ie 
t'heney and Stetson at the Globe Theatre, 
plaintiff, coming rightfully into possession ° 
p ay from the ostensible owner and its 011 - j.g 
ueei in 1885, and having been for thiit) . oJl 
"} continuous and open and notorious P° sse Ld 
le play, and having throughout said P e 
successfully maintained exclusive right t 10 
gainst the world, has valid title to the pW g 
N Possession. In Lightfoot v. Da** 8 ' 

•> 2<j1 , the Court said at p. 265 : J)0 

“We have in our state, however, 
statute relating to the adverse possess 
e * la WT s or personal property, noi 


1 mat of tlie true 

(v,„r are no decisions m 

bi oth 8 °- 1 ^ le question they are nuniei° l 

ther Jurisdiction. (Brent v. Chap***' 
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Opinion of the Court 

5 Crunch., 358; Layne v. Norris, 16 Gratt. 

(Va.), 236; Newby v. Blekey, 3 lien. <- r 
fun. (V a .), 57; Dagroo v. Cooper, 72 Ivy. 

I 9 Bush.), 629; Carr v. Barnett, 21 PL 
fPP-, 137 ; Gaillard v. Hudson, 81 Ga., ^8, 
Connor v. Hawkins, 71 Tex., 582; Chapin 
v - Freeland, 142, Mass., 383). In Camp- 
b, dl v. Holt (1.15 U. S., 620), in discussing 
Bie power of the legislature to revive ui 
outlawed debt by repeal of the Statute oi 
limitation, Judge Miller wrote: “Posses- q26 
f 011 has always been a means of acquit i » 

Btle to property, it was the earliest 1110 

recognized by mankind of the appropi ' 

| ion °f anything tangible by one P 0lSO1 ' , 

|us own use, to the exclusion of otheis, ‘ 
legislators and publicists have alway^ ^ 
kuowledged its efficacy in con . fi: erican 
creating title. The English and Ar 
statutes of limitations have in many 
tj)e same effect, and, if there w aiy the 
Bet in the decisions upon the suf _ ’ . 0 p- 
w eight of authority is in favor o ace - (j27 
osition that, where one has hat ^ rea l 
uide, undisturbed, open possession^ ^ ^ 
or personal property, with an ass ^ er 
Us ownership, for the period ^ x e- 

tiie law, would bar an action 0 er pas 
covery by tlie real owner, the ° ior to 
uequired a good title — a tit e s ^ ava il 
that of the latter, whose neg ® ^im pis 
iiimself of his legal rights has a tedly 
title. This doctrine has * 

usserted in this Court ■' a here rd, 
Warren, 2 Black., 509; Crocca - 
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wjyiiiiuii ui tut; 

5 Wall, 268, 289; Dickerson, v. Colgr .°' > l 
JOO u. S., 578, 583 ; Bicknell v. Conist 
113 U. S., 149, 152).’ ” n 

e m that case was held to be a bai 

e i eu 


H3 U. S.’ 149,’ 152).’ ” 

Title in that case was held to be a ~- 
action for the recovery of tlie chattel by the 
owner. Here, an infringer, who makes no c . 


** “iK recover}' oi uie ciiaet-i "j 
owner. Here, an infringer, who makes no 
( ![ °^ership, attack's the title. In Monno ■ 
■ lurphy , 207 N. Y., 240, the Court went so fal 
to ho . ld ^at an invalid title is as effectual, *s 

constituent of the notice to the rightful . 
929 le occupation under it is in defiance 0 

' , 0 ’ as a valid claim; and that possession'' 

‘O s of ownership, raises a presumption oi 1 
lopeity in a manuscript or in the literal y P 
etion embodied therein is not distinguish * 

" any other personal properly. It k , 
■J he sam e rules of transfer and succession, * 
L^ te0ted by «■« same process, an<l hae 
Dron 1 4 ^ le remedies accorded to 0 1 

p so tar as applicable. Defendant’s n® 

ster c * l ?- U that the performance of the ■ 1 
CIS £* ***«> version in England » 
qo n strovs h ’ %s ’ was a publication which 

Plav in S eonm,on taw rights in a manusei'P 
ity against ?? Untry - There is the highest au '° 
2 23 U H 4 ol US Mention (. Ferris v. Fro*”*’ 
filing of fi , defendant next contends tha 
berlain fow? &y 1>y Abater with the Lord Chan* 
tication n f +i U ' P llr Poses of censorship was a P u 
t°ry on * the w «Hc. The statute made it oblige 
°f a plav") , ry m anager of a theatre (not °"' |1( 
a a copy of every play, bef° J 

Sor «hip. Cr e could be given, for purposes of cea ' 
Ptay, a .s h a „ f ] ne Pas a right to make a copy of t |( 

t've of the T ov°i e ^, testified to hy the representa- 

f ^hainberlain. 


to 

c 


Dpinion of the Court 

kuch a delivery of copies of a literary 
Production is not a publication, and could 
ot prejudice the owner’s common law 
|‘Shts” Press Pub. Co. v. Monroe, 73 Fed. 
It y P- ’ 196 > 198). 

: -erson 1110s t unreasonable to hold that a 

nit " 10 ’ 8 compelled, under the law, to sub- 
thoioK i P ay d> censorship before production, 
(■'antill 0s<>s title to Ids play. In Jewelers’ Mer- 
241 ,,l? genc y u. Jewelers’ Pub. Co., 155 N. Y., 

.. . > tOtoVV/,,! i. i _ ii.. .•» i n_ 


therein f : 

c a ntill 0ses title to his play. ... . 

241 aen °y v • • Jewelers’ Pub. Co., 155 i>- ; 
tiff ij f 1 1 1 to by counsel, the book of the plain- 
ally + )IH 'n Published and was delivered genei- 

0 s1lK ‘ ’ -body could subscribe 

n^urt held 
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v ;: 1 been p u , u ' m .^. 

and „.„ f 8U )Sci 'ihers and anybody coul 
t0 *istH t eo P y °f the book, which the v.. 
th a tf Ute(i Publication. After publication 
^ndnvrl 1 ' 1 ’ dle common law right was gone. 

Plaint ;« UftXt 8eeks to escape hy claiming that the 
PUHii, . stlrr endered his rights to the public >y 
ing „ 5 0ut Pictorial posters of many of the strik- 
C 1 in the l>l ; ay for advertising purposes. 

ll(d to he regarded very serious y- 
i-ati v ' ltl( ‘ eom Position is a work in which the na - 
(4. 6 18 told hv , i nnd action, and the 


'Irani.!- uot t° be regarded very seriously- * 
l-ativc eom Position is a work in which the na - 
ch ai ... ,' ,s tolcl by dialogue and action, an 
..>«t ers go through a series of events wl ' 933 
• ' It may be a ponton nn- 

n, but to make 
mat tell “ «» nnette 


tell er 10 o-* 

and tl <<JUne cted story. It may no « r*- . 

fifaninf 0 Story told in action, but to nia ^ te d 
st.. c ^ 1( ‘ comnositimi ;t must tell a con 


j-j 

<p ‘anni- Story told in action, - .}. e( j 

stow lC Cot uposition, it must tell a eon ^ 

hl a tcl 1 <J ! ;r a series of events {Daly v. ’jf 

that a ! 256 ; l)al V v. Webster, 56 Fed., ^ t 
8 tatn t ;; matlc re Pi , esentation is publish*' ' on 
btoteetion, the play beemnes^n ^ 

tori al . • • A mere advertisement * r . 

fo," hiducernent or invitation to witnes < 
thr^^ooa not tell the story of 

do. It is not the story told m 
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( ♦pinion of the ( 'ouri 


;! 1Ul 11 Rs J1 °t tJie story told in print. Thereto 1 ^' 
w not a publication of the play or story. 
n °“ S , tl ' Uctio11 of “a publication,” under the Cop.' 
Uw, i s the same as of a publication m de« 
" lth t,le common law rights in a manusciU 
the publication referred to in the s a 
01 . • ls tln e( tition offered to the public f 01 
L ? lation (« *. Engraving Co, 54 Fed, f ' 

( < a ’ Wet 'knieister v. Springer Lithograp ll ' 

that H J ° d :: 808 E Finally, defendant contend 
the a , l aUlt ' a having, since the eommencemeu 0 

tion nf+u’ COnsented to a motion picture reprod*;' 
ers p;i th ® Fechter version by the Famous W 
Com P™y and to the copyright by ^ 

-Z”i pu ; su “‘ t0 t,ie Ac. of.w;- 

play i,, y , August 24, 1912, of the motion P^ 111 
scri n't ‘ i. °‘ St hls common law rights in the m«f 1 ' 

by the Fam * * l(! rn °tion picture representati° 

that eonnr!° US Pla ? ers Film Company is made by 
amendmenf aS deensee of the plaintiff- . 1 
Picture ni lnf ° August 24, 1912 protects motioi 
and deserit t° P a ^ s> an d provides that “a t> ' 
930 ,Sc ‘ene oj. . ,, 1011 ’ vv ’th one print taken from eaC 1 
of Cono.^ , mu J 1)0 deposited with the Librarian 
Plaintiff^ ^ P1 «ntiff»s licensee, recognizing 
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tl ° n Waiving 


Certification 
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p j Urs uant to <4 + - 
n. . Ce dur e j T / ^'tion 3301 of the Code of Civil 

‘ n S eonsi 8 t s S r IjReby Stipulated that the fore- 
c<J Ce °f appeal * true and correct copy of the 
fji ; l ° n s as sett]’ lC Jddgnient roll, case and ex- 
y G hi the offi . , , an d the whole thereof now on 

s ° l ^> and coH-r^ ^ le Fl er k of the County of New 
l9tlt *o Se,f tUlCation thereof by the Clerk pur- 
J) a i . 1011 1’lhd is hereby waived. 

^’ N -Yo rM)<jtollel . /rjl!ll ,. 

NAT HAN JjURKANi ' 

jw. Attorney for Defendant- Appellant. 

TENHOEFER, GERBER & JAMES, 

Attorneys for Plaintiff-Respondent. 
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Sti Puiation Settling' Case 


? nt hins !uw !Y Stipulated that the foregoing case 

taVo, ^ le evidence given and all the excep- 

^ Sai he rn Up ° n tlle trial °f this action, and tha 

^ e Xed t 0 , , UA .* )0 settled and ordered on file and an 

I le lodgment roll herein. 

JJ atfvl \r 
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^ted \t 

’ e\v York, October // , 191 5- 
a^Ean BURKAN, t 

Attorney for Defendant-ApP e a 
p t r l' T E N Ho e p E R , GERBER & JAMES, 
Attorneys for Plaintiff-R es P 011 61 
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Order Settling* and Filing" 

. ^ 

On the above stipulation, the foregom® eX , 

appeal containing all the evidence, and a 
ceptions is hereby settled and ordered on 

hated, New York, October > 191^* 


CLARENCE J. sHfi j^C- 


41 Order Filing Record in ApP ellat6 

Division 

1 ursuant to Section 1353 of the Code ^ 
1 oc edure, it is Ordered that the foregoing P 1 
recoi-d be filed in the office of the Clerk of j he J\g t 
I el ate Division of the Supreme Court in theL 
• ndicial Department. 

Dated, New York, October r<? , 1915. 

CLARENCE J. SHE 


^K] 




.o'*- Broad* 

F r *^BMoxT Payne, 47 Broad St. — ’Phones, 


To be Ar(l"<’ (l h 'J' 
Nathan R’ :KKAN " 


§>uprrnt? (Unurt 


Appellate Division" — 


flUST DKI'AUTMRN'''- 


•Tames O’Neill, 

Plaintiff- Respondent, 

against 

Oenbkal Film Comuany, 

Defendant-Appellant. 


brief for 


AppEB jAlfT ’ 


Statement. 


judgment 

I'his is an appeal by defendant I ,, ^ 1(> plain* 
w . fth ‘‘ Supreme Court rendered in ^ Term- 

tltf after a trial at the New York “ th0 defend* 
Oie. judgment appealed ho in 1 " -l .. tl .p>uting nny 

' u 't from producing, exhibiting °i st . (M1 (S or in* 

•notion film containing any <> ^ described as 

‘‘’dents of the plaintiff’s l >lay '' nrt of Monte 

the Fechtcr version of 


'inf... 11 


2 


lu the complaint it is alleged that the l d ( .rji]ie 
a dramatization of Alexander Dumas’ ll0 ' < s | () a 
(’omit of Monte Cristo,” that it was made m * °; d 
•a the year 1870-1871, by Charles Fechter, ass'* 
h.y Arthur LeOlercq, while in the employ of 4' f 
(’honey; that it became the property of Ar * 

( honey; that Arthur Cheney assigned it t° ’ j )V 
Stetson; that John Stetson assigned it to the P ‘ 
iih, and that it was never published or copy 1 - 
(fols. 12-17). 

It is further alleged that the defendant 

plaintiff s permission distributed certain i* l<) 

pictures made by the Selig Polyscope Compn't ' 

which pictures represent the same chaiacti > 

scenes and incidents as the said play ( fols ‘ 

24). 

Plaintiff claims the sole right, not only t 
7 dl, unati<*. performances of the play, l ), "t <l ' 
o give motion picture exhibitions thereof ( 0 
2r >). 

f ' s 'dleged that a motion picture reproduction 

p, the T ,lft y I'as in fact been made by the Famous 
J! TZ* Motion Picture Company under a contract 
t, ov, r* Pla . intiff » and that the plaintiff intends 

play ff^ H 25-27)° ti0n PiCtnre ro I >rodnctionS 

rermlV ll !- S< * <1 tllattlle exhibition of motion pictu' ,(1 
tiff will - !° nS ° f tho Piay not authorized by P ,ilin ' 
motion n 'T THU ‘ a,,, - v ni i n,- c plaintiff’s right to g' ve 
The an « . ,n< ' lotions of his play (fob 28)- 
I' ''Uiative Tt I>1wu1n a ^euccal denial and three af- 
that the a i In thes « defenses it is alleged 

al work but*V. <>(dd:ei ’ version was not an origin 
the ideas, oh."-.'* ,nad< ' U P by copying and adapting 
costumes and dialogues, incidents, scenery, 

n »n»ero llH ‘ tl atn u>sphere of Dumas’ novel and of 
S ions and dramatizations there* 


3 


fols. 4148) ; 

a t o the 


Much were public* property ( fols. ' 1 * ^ ’ ^ ie 
. . S ‘ U<1 Fechter version lias been dedicate 

tPiir ! >,Y tU< ' P ublication and circulation ^ 

v, ° ns > posters and prints depicting < /f 0 is. 
49-r*t U ^ S<eues and incidents of saul V< ‘ 1S ' ( ^^ are 
< , 1 ’ that the defendant’s motion P u ^ j tt . 


-tions, posters and prints depicting all ^ 
S( ‘ eues and incidents of saul veis>° >eg ar0 
c 1 ’ that the defendant’s motion p |( 

ZT hi "" sources that are public P^’ and 

U,1, ng the novel, the dramatizations tin 
^posters and illustration of the ^hter ^ 
J that tin* plan of defendant’s pu t --.tf). 

> different from the plaintiff’s play 1 0 h ‘ ln , en t 

- " ,ia ,,,i,ied 

^ rc 


11 Unit the plan of defendant’s pictures * ^ 

'•> different from the plaintiff’s play 1 0 lllU » n t 
‘ bother defense was added bv an a,a rt pas 
(nv ° ( l on tho trial to the effect that f s r e- 

“ Wsdirtion I,, tho plaintiff* PW , 



1.1 lv copyrig nwu 1 , 

1 — a States (. r<) '- 


•mciNilU-ium 

(d'lced in motion pictures and sm ** 
ci'n rp P r °duction was duly copyright* ' ^* 0 i. 

, ( 'J " 1 nUcRatiora, of tlie .ooi plaint m«l thl| 


to the','” ' 

'upycight statutes of tnc >■- 

* j 1 1 ir e 

of !! lP ade gations of the complaint a"d t y ul t 

1( ‘ evidence introduced on the F ia , r ight 
0 j. f ‘‘'’ject of the action was not to P'° ^ living' 
„ plaintiff to produce his pi*'.' re produc- 

. 01 s , hut. to protect the motion pi ( ’’ _ yiic 

ot tho piny which hn.l boon ■'«'* lai „. 

; |K ., partioipntio 11 <*» 

the (*oinmen(*einent- of r ( .ompl^ 

. b paragraphs XIII and XF <)f te d with 


4 


( >ii the trial it was shown and the * 0111 ^ ^ () . 
Unit the contract with tin* Famous 1>l!, ' < l . ( j , n o- 
fion Picture Company was made and the sal ^pd 
lion picture film of plaintiff’s play was <0ll | g rC - 
pi’ior to November 1st, 1912, and that it ''‘' v( , nl . 
leased for distribution and circulation on 

1912 (fols. 12(5-128). . )h , in . 

1 h<‘ said motion picture reproduction of I ^ 

fids play was copyrighted Hv inihlieation 
129). *• * , 

r l'liis copyright was registered in the ,li,nl< 

<h( ‘ famous Players Motion Picture r ° mP ‘ , 
"Inch derived its right to make said motion Pd 
‘ision from said contract made with the 
prior to November 1st, 1912. 

9 his action « — 


/ 1011 said <*ontract mado with th<* P 
|U rpV*. tX> XoV( *inber 1st, 1912. ^ 

1( . 1H a °tion was commenced on Xovenihei 
that, is in the interval between X<) ' 

S ’ the date of the release of said 1110 1 * 

"re version, and the date of the copy*# 

1 ft {?istra.tion. 

tim U !i‘ ,t l' ni( * of the commencement ol this ,l 

i. , . " '"ofion picture rights in plaintiffs 1’ ' • 
lion n-* ? transferred to the Famous Flayers ^ 
riolo l,<Ul<> ( onipany, including the right to <0 H 


I : , ' oi me cominencemeiu w. •• 

h-ni i " ln<) t' <> " picture rights in plaintiff a 1’ ' ' 
tion o-' ? transferred to the Famous Flayers 1 1 
ri«lii <Ul<> / onipany, including the right to <0 P’ 
motion U ! 0tion f J|( 't"re version thereof, and sU< 
release vo, * sion been eom])leted i" 1 * 

T r ^* ^hutlon. 

was in cl ,,l<) us Flayers Motion Fictnre Comp* 1 "- 
( ‘ (> I>.Vrioii t ,>OSltl0n 0,1 November 1st, 1912, to elai" 1 
tiff’s ,'i' . <b( ‘ motion nieture version of pf" " 


111(1 [ i "IMMT MIF rWIM'i'h*' 

^^‘d(‘s against any infringer ol l' l( 

i, 'isM,, i„ (ll , 

fmd hrou «in <M,S 1>lay( * m Motion Picture (V>mp« 11 . v 
111 o ‘lefemlant IT' 0 " lllulor its eopyrighf ag">» sl 
I'lainied . SiUn< ‘ '*olief could have W 1 

I" this nctinn. 


1!llt ill a copyright action the phiintiH """ l ' 
required to estabUnh certain coud Mon 
including the originality ol the P lJ ” 
** ...ul a perfect chain of title fro 

Z 10 h* m " m 10 thC end Uv. 

* ua y, which n 


UWI> to the plaintiff to the exclusive i» b 

| I )la y, Which could not be established an 

b( ‘mi established in the case at bar- iff , g 

a a copyright action strict P 1 ' 001 ' f P ‘ u the 

’ ls Squired; where any person o u s Uo\v 

0V 1,l ''Ugs the suit, the plaintiff al . g t he 

tie became the proprietor and t jj u t- 

aatee of the author (Chicago Music ’ 

r C »- HI 758; , 'align «. 1»« P „ 

II"' 1 ’ (, 0-, 157 K., ISfi; Snake vs. hcdn< - 
^ 

t" this action tin* plaintiff claims to 1^ to be 
a Ptay of which Charles Feclitei is * 

Ui author. . ...chin. 


n ‘ . , authorship- 

ire is no evidence of Feehtei s < ^ ( .] ul in of 
( "'e is no evidence showing a 
from Fechter to the plaintiff- ^ of title 

'“ording to the complaint the e 

follows: , the dram* 1 ' 

chter, assisted by LeClereq, 1,1,1 
‘°n in Boston in 1870-1871- ]j0 cierC(l- 

( ' n cy acquired it from Feebler < 
e txon bought it from Cheney. 

Nr ill bought it from Stetson. title to thn 

lor ° is no finding showing P°"^ ( <t er( -q to ^ ie 

and from Cheney to btetson- no exel" 

1(1 findings show affirmati'* - , )U> 

i'iglits in the play passed to ^ Uigive perfo ,,,u 

b< - right here involved is tll(> ( 

,.5, ..i.x ■ that 


(ere 


%uiH tmind “tllttt 


(; 

II < honey did not own the exclusive performing 
i-' | l, Ik could not assign it to Stetson nn<l >"'fC 
n (onld not. assign it to the plaintiff, 
bill l< .^* Jlln * 1 ^ testified that Stetson gave him <* 

1 ol sale reading substantially as follows: 

I have this day for value received sold all. 
!*■' ; iflht, title and interest in my phiy °f 
>n(< ( riff (o purchased by me from M >'■ -C 
( ' hr »<‘!) to James S.’ O'Neill, to be his 
luoiau-ty ami his heirs’ for all time” (fob 


title >sab ‘ does not establish plaintiff s 

Stetson ,* Mn * ,()I ls to sell to plaintiff whatever right 
was no, . a< ‘ quil ' od from < ’honey. And Cheney 
Perforinin<K°!' r .i t(> ,)e the owner of the exclusive 

Stetson ’s Ct thut ! l manuscript of the play was m 
f'erenc,* ’ . l , * )Ss es.sion furnished no basis for an in* 
ve.yed dv, i* .^ l<i transfer of this manuscript eon- 
r** t, “' I'la.v. 

the only nr S lo " n that this manuscript was not 
The rJ!T V,l)t 1,1 ( “ x| stence and in actual use. 
’"’crip, , I, | . °""d that Fochtor had another man- 
' ' 11 ,U « -• - - a (,f 


^script in i • . H ,{ 't b’echter had another man 
his death • US ,><> ' s ‘ s<Wsi<) '' from 1873 to the time ol 
forniances tho, ,< ', yeiU IS7!) > an d gave, public pci" 

Nor w -as dUrin « a11 "aid period (fol. 122). 

to plaintiff m manuscript which Stetson delivered 

Hechter. *' 01 'ginal nianuscrij)t written by 
While*. Fecht(»« • 

have written r ! aI,( Wd in the complaint to 
*-), the nianusc ' S ' <m the year 1870-T1 I fob 
session \ V . t>s ’ ' M,)t which Stetson had in his pos- 
l'^~7 (f 0 ] j lu<| <Ie until after August 31st, 
And the (\ 

typewritten am] *° lnid: that this manuscript “is 
Cr Arthur iJvj**™ h U Charles Frrhf 


*W < l0 Was an °ther fact found by the Court whicl 

ti 1( 8 tha t the plaintiff never could have acqmuai 

^lusiye performing right in those inc ’ ^ is . 
to , eatui> es of the Feehter version of Moute 
p r ‘! <:h the defendant is charged with having < 

to priated. 

hj] ) j!' < l<! was an earlier version, Defendant s 
2? 2 °> Which was produced by Benjamin Web 
d 0 ’ tll ° manager of the Adelphi Theatre m 
; said theatre in October, 1808. 
t a ; U (i<>u >'t found that the Webstci vm * 10 g 
^ features of the defers p«**£ 
gained of by the plaintiff. And there • 

^t the plaintiff acquired that version 

ex !, n vi, ‘W of this lack of evidence of J ,lal ’ 1 ^ n 
nsive rights in the. play no case coub < 
tjf out in a copyright action brought eithd 

‘ Plaintiff or by bis assignee. Hff > s c om- 

hion'T being au iU “ tion 1>asod up0 " V ‘the plaintiff 
h law right, of literary property, ^ ggtab- 

P , . )0on allowed the benefit of a nn avail' 

. l) | Ung ,d >s title which would not have ited 

C in a copyright action brought m *® rincipl0 
, f tatRs Courts. The Court held th.it tlm! 

1 iw. U< 1v<M s<! possession was applied ’ John 


p.,, . “ “aowed me nonem, - avau- 

n v UQ S his title Which would not have ited 

Si! hl a copyright action brought m « ciple 
Oom-ts. Th,. Court hoU tha *, w literal 
advpy Se possession was appl ica ’ p d j 0 hn 
3 )(>1 't.y and that as plaintiff had P«’ ' ysSo, 

n Ji Snn ' s manuscript of the play ,n ' 1>y a pill of 

' ’ as said purchase was evidence, . un inter- 
° aad plaintiff had been in ( '° um \, the manu- 
possession of the P la - y <l eS ta1>l islie(1 
7'I‘t thereof, hi s title was suinccntl} 

?' S - . to introduce m 

1,10 Plaintiff was also permitted ^ jn an ftC tion 
.^'donee a paragraph of the co>'>l da stetson , P li,ia 
o. 10 Supreme Fourt between • yhcrci" 

H B. Studlcy, tw 

all(, god that John Stetson P u 


tiff 

is 


8 


'‘ 0U ! A, *thur Cheney and became the sole and <*' 
' ,IS1V< ‘ °"''iei- thereof (fols. 318-322, 1!,S) j 

h< ; admissibility of this evidence has been claimed 
VJ 1( ° v So( *tion 955 of the Code of Civil Procedure. 
° Sn< <>v idonee would have been admissible in ,l 

copyright action. 

1 he defendant- contends that the plaintiff cannot 
' '< !1 . ,llniS( ‘ ,f °f any common law rights of I> r °P* 
y m the play after he caused to be published and 
il motion picture version of it, and, 
f . IU ’ nfter such copyrighting no part 01 
teef * l * ^ lf * ' V01 ^ - so copyright’d can be P>° 
v * * >y ai ‘ action in this Court. Such prot<‘<- 
Courts 11 ' ° nl ' V 1,0 WM, ^t in the United States 


POINT I. 

oop"i P i;V;- tift havin “ authorized th« 
p rodll tshtmg- of a motion picture re 

"Attest Z °* hiS protectlo. 

can om v K ±1111Slil §' motion picture 
■tat«efi„ e * 5 ad UJlder the copyrig-h 

This Coi ^ the Uaiited States Courts 
grant tn ** has no jurisdiction tc 
ant relief sought in this action 

1 he object of* fia 

picture ri-dp . . ,s U( ‘ tl011 '-s to protect the motion 
infriugi,,,,'". ,‘V" tU< “ Plaintiff's play against an 
* nR motion picture, film. 

had as part 'll l\ ><>iu>11 P i(, ture rights tlie plaintiff 
play W(> r . (l h ooiumoudaw property in the 

1‘la.vers pjp n ,V <l *’ *he disposal of the Famous 
'"g a motion m <)In * ><ln ^ *°r the purpose of male 
of securing "T ^Production of the play’ and 

• 1 >Rht therein. When these rights 
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l,y copyright, the common-law inot 
PttU f re eights of the plaintiff were extinguished. 


Seto^JT ' Jl U,C the motion 

Diet, ' 1 Us ac tion was commenced tn 
I'lii!, 1 ! 0 reproduction had been complete^ 
p] .. assisting in the making thereof, 1 s _ 
bon " ' Va,s Publicly announced and it " a 
^ th at it. was protected by eopyrigh ^ ^ 


announcement of the motion pictun 


con- 


t •inuouncnnent of <lte n 

4.1 • 

n,s significant language: 


l ll< ' production is completely P> men ts 
^Py right and any violations or in m «■> t j ie 
; vi H be prosecuted to the fullest extent ol 
uvv ” (page !!»!)>. 


to y 

th 


* u - above announcement was publish ,^ 0I . e 
Kov<mo. . . 17 days w u 


0v eniber 1st, 1912, more than 1? d<0 


{ nnimencement of this action. T( > r ifiedi on 
V U t,1(i complaint herein which was im . 

Z"’! 1 ’* 18 , 1 ., HH-A th, plaintiff 

" I ' th <! making of said sc and 

the ’ with th0 advertisements, tn _, agrap h 

Xt '*'«** exhibitions thereof. the 

p. ^ l( ‘ alleges that he has conti <u ’ jUO tion 
i)h.? 1<>ns 1>la .ycrs Company for the g 1 ' 1 ' '’naragraP 11 


Xlv 11 '* 6 ox kibitions of his P'a>- 1 c * uS e these 

ovi ' s alleged that plaintiff " 1 pX pibitionS 

' ‘"ions to be given and that su anUO unced 

will be advertised an ‘ ^ 26 


m ^ ,V( ‘ n '’.Y him will 

Z 1 ' the title of “Monte Cristo i*”" " ufe re pro- 
, C'e copyrighting of said motion I cem ber 
was po..f,.,t,d not lat„ than 
1912. 

** "'as copyrighted by pi/hhVut,’ picture fi' nl 
. n ‘° Court found that said ,T *° play ( fols ‘ 
a<l apted to reproduce the p ,ul 
- fi -l29). 


I (> 


U H has boon settled by the decisions*, ,,u( ( 
tha earlier copyright laws, that the cop} 11 ,** 

°1 a dramatization covered a photo-plaj 1 >I( 
entation of the same subject. This was bas<‘< 
u pon the recognition of what every ol)sen (I 
experiences, tlx* similitude, if not identify 
Hu* impressions received from seeing a phof () 

J la .Y and from the same play acted out bj 
actors living and moving before his eves. 1 I,( ’ 
photo-play business may therefore be well sai 
bear the same relation to dramatic ^ <l1 ^ 
which the theatrical business does. 

1 ln k moving picture business, as an entii ( 0? 
,s ln<l( b* u l ) ( >f the presentations, to which 
public i s invited, and of a trade in <> tll(>r 
Hungs, which make this final display possible' 
f * ]t in a photo-play, it has, of course, the same 
) ' INls Hie labors of the 1 author and the ai 
e the actor as has the acted plav. The sp ( l 
, top of the pl ay sees the actors acting out the 
1 t{ y lliat which the 4 spectator of the phoi° 
,)hly think « He sees is an illusion. He think* 
e sees, for instance, a man moving (or a P i( 

11 ( of it), and in one sense he does, because 
« ( 1 ls mental impression of what is b< 
him * This illusion is produced by 
i. . () IIi! ^ n l )011 a screen in rapid succession, en 
ttvT- 1 1 ' C ! 1), ' <><lu< ' tl °n« <>f a. series of eonserii' 
( nuck],y taken photographs of a man a* 
ll( ‘ moving.” * * * 1 


r 


n, ’ted Statpi 


(‘ii ts <\> 
«0«. 


vs. Motion Picture I’* 16 ' 

Federal Reporter, P :, n ( ‘ 


of said (ii m 'dddiention ,()l ' copyright registn 
* * a< ription of tlu* film was file 


11 


6 c »PyH g l,t omc.. (fol. 13(1; Dofeoctanf. 

^ 203-207). _ ,.„,„o,U,c« 


ages 203-207). produces 

1l ° description shows that the film 1(1 
Plaintiff’s play. . , t i )C c har- 

f the defendant’s pictures contain 1 play, 

>ls > scenes and incidents of the. p . llU i in* 

y also contained the characters, s( 1 1 ^ ^j in> 

( ‘Uts of the copyrighted motion 1* ‘ t >xclusi ve 

f the defendant’s pictures infringe they 

ht in said characters, scent's and me () by the 
'" l £e the exclusive right theicin plaintiff ’ 8 
Wright in the film reproduction <> 

, .,+’s pictures 

l o enjoin the exhibition of deiem ‘ ^ ju ea id 
infringements of any exolusi'* * enforce 
‘"’acters, scent's, and incidents, n, ‘‘" ‘ ht laws- 
exclusive right secured by tin * pictures, t^ ie 
^ite owner of the copyright ■< , p a nv, 1T,a - v 
"nous Players' Motion Pict"'(‘ for alleged 
in R an action against this def ‘‘ n * s0C h actio" 
fHngcnents of its copyright an< dgmen t ren- 
defendant, could not plead tie J aS a bar. 
M(1 d in the case at bar or its sat,s ' . , characters, 
When an exclusive right s ‘ ^ the c °I >y ' 
( '"es and incidents was secure' • dition tha 
Sitting of tin* film, it was up 0 only a" 

"di monopoly shall be for a l" n . , r ]jt be abandon* 

‘at the unlimited common-law 'b 

the statutory 

"The common law ends " " 
right begins.” , 



’ sfi ’ " 


,s 1,ott< ‘ r settled than tluit ;i statutory copy* 
operates 1o divest a party of the roinnion- 

i* i. 


law right.” 


•Jewelers’ Mercantile Agency vs. Jewelers' 
1>nb - (1 o., 1 51) N. Y., 241, 247. 

t l» the Jewelers’ ease the (’ourt dealt with an at- 
t<) JP , similar to the one made in the case at bar, 
!„• , 111 ' unlimited monopoly of tin 1 common- 

take 'il* " hil< “ at tho same time steps had been 
... . ■' l<,IM)U at which the benefits of statutory 

(’oint n '• *o elaimed. In the opinion of the 

' 0,11 1 it is said: 

tl I10 '^ hitherto been understood to be 

So ( ! V ) tin; common-law right could be 

iiV;:^ as t(> secure to an author or pnb- 
' d <() ntinuing revenue from the public 
11 ''inch longer period of time than Con- 
1 ' ls l ,l “ <i n willing to grant to him the ex- 
2o() S j l ' < nffht t0 l )ul>lish '’ ( loo X. Y., at page 

of its refere (ase had deposited the title 

right Office "i *’ l)0 ° lc an<1 two copies in the Copy- 
the eonm K>1 ’,. m ,' t claimo<1 that it still retained 
had never been' ' ll ^ K “ book because the book 
only to sub.M rib lm,,llM,IO<1 ’ <0 P*°' S having been lent 
should remain' '■ '*. <yU ( ' <,I1( lition that the contents 
should reneiii> <>n h < b*ntial and title in the books 
no ,.™,n e'aiMter. 

subscribers was V' 0 < h“l' v< “ry of the book to 

t he copyright . m f ' S1| d' < 'ient publication to perfect 
In diseussiiio <d ,nin ate the eommon-law right. 

0( circulation * , U <,n<>s, tion as to what manner 
,s Kates publication, the Court 
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** l H 'inciplea <>f Jaw which arc applic* 
,l!Se at bar, as follows: 


When Coppinger and Scrutton, and 
and Shortts, in their works on the sub ect 
J°Pyright, assert that, ‘To constitute 1 d 
n.ition it, is necessary that tin; " 01 , to 

" (>x posed for sale or offered g ia * ul ' jna y 

l<> general public so that any P^’ -^cli 

‘ lv ° an opportunity of enjoying t 1,1 ’ c pd 

’“Pyrigiit is intended to be seeing > b ook 
la>t intend to imply that the leasing ‘ ^ a]1 
01 a your or a term of yoors, t<> a * 

who would accept- d 011 # * * Jt 

^ () ul<i out constitute a public at ion mrK0 ](l; 
4-1. .»4- hook do 


1# 

10 


d nooossarv that tho kook )( ‘ ^ public* 

* sufficient if it be offered to ^ aut bor, 

0 act of publication is tho a< ' ^ 0 f tho 

1 cannot ho dependent upon y evd 

'■chaser. The actual sale <>l * l ( ^ e public 
lc © that it lias been offered <> ^ er eV i- 

that, fact may also be show n • ^ offered 
u- c. It then asserts that il a 1 con- 

ttuitously to the general P’ ll > ’ by pre- 
tute publication. This nl<1 ' . bb is is s ° ^ >C 

Ping it, to public libraries, <>" aC t p llts 

l,S(k tb<> author or publish! i • . j- c may _ h< 
in such a place that all t' ( 'ww « o- 3l 
if limy choose. The 1 ' ‘ , 0 Hie }i CI1< ' 

' sale or offering gratuitous sta tcd in t 
hlie constitutes publicatu*' > that <" . 

. ,,,le foU» wa - , )f enjoy" 1 * 



eopyriKt". . lies •" , 

- Ami tktx rena<> " *L» tl"« s"w; n ; 


" <l ’*e S' von the opportunity of enjoying t '*' ; 
l« )( )k upon the plaintiff's terms” (id., 

250, 251). 

T,u ; vio ' v here expressed has been adopted in the 
(( >]>\ right act of 1 !)()<). Section 02 defines the dab 
° f P’ddieation as tho earliest date when copies were 
l> ii< (.(l on ,s'f7/r ; sold or publicly distributed. 

i )l lh(> case at bar the Court. found as a fact Und 

H>e said film adapted to reproduce in 1,10 
t,wn Pictures said play, Plaintiff’s Exhibit A, 
" as 1 el eased for distribution and circulation 
among exhibitors and motion picture tbeat ,(,s 
tlu, 1st day of Novemlier, 1012’’ (fol. 12&)* 

+j I( b <is(! the film for distribution and circuh'- 
thli IU( ‘ ilut to make it accessible to all members of 
at|mii IM !" c w], ° desired to secure it and that 
******* to publication. 

tio.ii ,^ l ° a,1| bo cities cited the actual puhliea- 

vhly " mk pl ““ ' m 

«'ime !? lln then offered to the public was the 
lows’ th T« WUH (:op ^ l ’lshted by publication it fol- 
( °Py eight dates from November 1 s f T 

the amd' dote <d publication given in 
10tl, ', <M ' t?<>1 ' (-(> P.y right, registration is the 

1912 (i»» *»>• 

of the- rei(>- ' !"* < anu °t change 1 the legal effect 

eolation J* v <>f ** l(> f '* ni * <>l- dis) rilmtion and c 

<»<* 


('ll' - 


, !)l2 

< • 1 a i i nr in this nctio 

Play and that tV» < !'° ( ‘ onun,)n ' 1{nv I * i K ht ' H til 
or ( ‘ (, pvriof)t ( *(] ( ^ a,V ^ U1< ^ novo1 * boon publish^ 


o 


* 18 'ail' to assume that the registration ^ 
j^ ri ght of the film was postponed unti a of 
^ncement of this action and that tic * 

first act -f the bun 


o-v vo uie nlm was postponed unt i Q j> 

aiencenient of this action and that 10 ‘ wa s 

actlla l delivery of copies ot the ^ Jate 
U , U H8 tll( ‘ date of publication instead o 

it Was offered Lor distribution. „ 

a u • _ . , . tiw, r(‘ b^ase ot 


ii ot puDiicauun 

1 it was offered for distribution. „ ^jie 

^ not material whether the IC copy - 
Wa * such a publication as would sec 

n . . f wived the P lain ‘ 

was a publication, it dost . 

’ ' omiuon-law right. w entitled 

nd furthermore, the plaintiff wnS 1 ine d his 
l ‘def in tliis action even though he ^ the 

mon-law rights until a few "‘ >< , ? become di- 
eucement of tliis action, it he * a 
l of ther *’ *' ^ iw-vt/^iu 


encement of this action, if he 1 ‘ 

^ uf them on or before the ti in tSO, the 

l*eck vs. ( loodherlctt, lt)9 - • ’ in equity 

' field that the right to .i u<1 ^'‘‘^ oxis t at the 


1 ok vs. (joodherieu,, ■»”“ , in eq ill w 

‘eld that the right to j»d^ * ist at the 

depend upon the facts as * 
the litigation. 

fie same effect see : 

pros. c °-> 
\llcn b 10 ” 

Union Hag & P. Co. ya Al 
107 A. 1 >., at page ->’ 5 •; 

Iirown vs. (’ole, 195 

ifi, plaittti ffS 

t there was a publication ^. eml)e r l° fch ’ 

‘t of the 1 film no later thai 

fias been established ( l 0 *- play 

the extent to which the 

made public, plaintiff >s ^ ^ 

Trial (fourt states that no ( ^ pyri gbt '“the 
fiy plaint iff because of 1 rj hts in tllC > l, < 0 f 
i'ouhl lose his common-hiA n thc fo' 1 ’ 

the pbU _ ^ .i ( .fciid< m 
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is charged with distributing motion picture rep' -0 ' 
<l'i( tions of the characters, scenes, incidents, cos 
tunics and scenery of the play. 

All these features of plaintiffs play expressed 
i" the same motion picture form were made p"h 
lie. by plaintiff's licensee and are subject to cop,' 
right. 

Tin* right to express these identical features of 
•he play in this identical motion picture form can- 
not, be at the same time protected by the common 
hi" i iglu and by statutory copyright. 


Universal Film Mfg. Co. vs. Copperman, 
21s F., 577, 580. 

I ho to- 1 )ra ilia Motion Picture Co. vs - 
( ial Uplift Co., 220 F., 44S, 450. 


!" the Photo- Drama case the Circuit Court of 
l>p<als of the Second Circuit expressly disaffirmed 
uh lum contained in the opinion of tin* District 
" ( !-,< to the effect that a man having general stab 
" m y dramatic copyright in a novel 

might make a play and perform it under his 
< oinmon-law rights without publication, or he 
niWit copyright the play, and he would still 
"<>t have copyrighted or published his moving 
picture rights” (213 F., at page 377 ). 

1,10 < " - cmt Court of Appeals held: 

Ac do not concur in Judge Hand’s holding 
of • l* 1 ", "* 10 ' las °ht ained statutory copyright 
i., 01 ^ las loft iii liini any (mhuiiiou- 

tion *>* I!" ' ' * ov ' iU ’y property by virtue of See* 
tembZi° i" a<< ’ ' V< ‘ think that section is in* 
not ]? in,li<,at ° that the statute does 

1 the common-law right. Whoever 
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***** to avail himself of the *tatuU*, 
rihst be held to have abandoned bis c< 
huv right” ( 220 F., at page 450). 


D1 


'The 


V/ 


Com 


POINT II* 


rt erred in 

1* th"'*? ® Utle t0 tUe eXCl ^s estatolis»* 
« the Fechter Version was es 

adv****" 


- 

erse possession. 

riM .vpvtv niid' ( s 

v cry nature of literary P'°l ' nossessio"- 
Apahlc of being acquired by adv<'‘ ^ Y-, 

^ h(> decision in Light foot vs. U*" ^ gpeaks 
> ' ited j n j^ie opinion of the tii*' . that is 
* t^ible property, of personal prop^ 

''Irihl,' of exclusive possession. tfo0 t case, 

ttl lhe Court of Appeals, in the o2 0, as 

J' at0N from Campbell vs. Holt, * 
f°Uows : 


mans of » c * 

“Possession has always bei ^he earli esf ' 
'luiriug title to property, tt 


■ ossession nas im*‘v s the e»*“'” 

ffniring title to property. 1* '' . p a pprop' 
ln<) de recognized by mankind <> ^ >rS on to hm 
ti( m of anything tangible by on* * * 
° Wn use, to the exclusion of o garbed, 
W l‘mv one has had the peaceab , prop erty, 
°l>en possession of real or P 01, h ip, for the 


W h«Mv one has had the pcaceaom, > pr0 perty, 
°l>en possession of real or P 01 ’ hip , for th«’ 
Avj th a U assertion of his owi ^ ^ a n at 
P°riod which, under the la'', ' 0 wner, 

*'°n for its recovery by * " titlr — a f0 

former has acquired a ge ncrf cC . 

superior to that of the y ^ lost > 

"''nil hi mud f of hi * u 'V al r>! 
bis title.” 


Ml 


this 


. tTl c in****** 1 ’ nV 
is is inappli <,a bb‘ 0 , , 

gihlc right of literary P^P' ’ ’ 


I li<* owner of the literary property in a * ,0< 
<!<>(•« not lose it by neglecting to use it. 

As long as he retains the common-law rights 11 
'*’ he holds them perpetually, whether he uses them 
or not; if he secures copyright in the work, he hol< s 
that, right for the statutory term, whether he makes 
nse of it op no (- 

lb-one on Copyright, page 100. 

Unit literary property is not abandoned hv 110,1 
user is well illustrated by the principles laid down 
" l the onHO ° r letters. Although letters are sent to 
n 1 < ison addressed for (In* purpose of being 11 
tamed by the recipient, yet the literary property 
th< ii < ontents is not abandoned to tin* reripi* 11 *' 
nit leinains in the writer. Although the writ* 1 
*■' ,1( ' (>l Publish or make use of his letter, l* 11 
pi operty in the contents will continue to be th< ‘ 
s u,ltl1 his death and upon his death wiH 
,r ° b ' s ( * x eeutors or administrators. Folsom 's. 

Man*, 2 Story, 100, l 10 , m. 

sevei-' i llatU1<> of literary property is sueli that 
,,,, : nia,v <nvn an *l enjoy the same right and th< 

. .vinent. of it by one will not. interfere with tlx* 
‘H^ment thereof by the other owners. 
f n ] () 1<()1 > °f adverse possess ion that tin' 

to aba "doned th(‘ property by neglecting 

Htor'ivv 1 s ho\vn to be inapplicable t° 

Bailey JT* hy ilw docision in Cartor vs ; 

the quost.i Mamp ’ 458 ’ 4(i:{ - The Court dismissed 
can r<aiuir!\ a - S wbo * b<M ' 0,, *‘ *>f several co-owners 
fits they 1 ,!“ < ‘°; <)wn< ‘ rs to account for the bene- 

right, and hcbl 10 "'’" 1 fro,n t,H 'ir ,,S( ‘ of the cop.'' 

pressly (., )l f ( hy exercising a right <‘- v ' 

nu»l(*siw n " <n<>< * "Pon him in nowise uses oi 
° ’’'.glit, title, possession or estate of 


1!) 


his co-owners or hinders them 110111 ‘ ^ vV hole 
joynient or sale and transfer *>l l ,j llt .iple of 
property, we fail to perceive any P 1 a( . ( , ouU t 
p, Pdty which would require him 

therefor.” 

( bie of several owners in common can fn.il- 

right as against his eo-owenrs, ** u , ^ . own 
I.’;; b > assert any claim cannot diminish h 
V d nor add to the right of his co-<>'' ‘ ^ p0 s- 
nature of intellectual prop 10 : • nn uiber 

' * 0 hhe simultaneous existence ol a ‘ r ’ w()rk> but 
Manuscripts all containing the s:,n 
<U h in the ]M)ssession of a dill‘ >1(11 * 1 jtrown, * 4 
Hence the rule, stated in Rawlev jj arf >. an c9, 
Um ';. 85-80, and quot'd i» rt*» 


l( h in tin 1 ])oss(“ssion of a dill*' 1111 * * * flrown, * 4 

n Mice the rule, stated in Hawley ^.oaiies, 
Y -> 85 - 89 , and quoted in t h is specie 

(>1 App. D 5 ;., 5 fi:l-5fi7, is applicable to th 
^ P^oporty, to-wit : 


il l>p. Div., 56:i-r»(>7, is app*‘ 

r°Pertv, to-wit : 

j S shown to 

“If the custody and possess!** ’ oW ner- 
h*' equally consistent with 0,1 ^ ^ u , title in 

s Hil> in a third person, as " l im pti°n °* 
the one having possession, n <> -' u,e,n11 ' 

- ^ . gf.n 


h*' equally consistent with 0,1 title 1,1 

sl 'ip in a third person, as " 1 . rPfJll itipti°n °i 
the one having possession, n<>^^ possession- 

ownership arises solely f r0111 ^ , 

, r -on the agreed 

1,1 Kneller vs. Lang, I 37 ^ ’ c ase ' vaS s " ’ 

ate liK'n t. of facts upon which 1 e was ai 

^ed contained th*' statement t n years 

^disturbed possession of lall<l U(l n ot expre sS 
11,1 upwards under a deed, but 1 ^ cluaive of an> 

sl\o w that, the possession " <l - 

'her right. The ('our t held : 

, . ../-rsou was 


that, the possessor 

* ght. The ('our t held: 

i f ‘i person 

“A statement in »w*h ca*e t n ^ foJ . tw*' 11 ^ 
1 undisturbed possession is 11() * s 

ears and upwards undm' i)()SSO ssion 

i*'iit, to establish title >. f()11() w there 

s it does not necessarily 
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llial the entry and possession irere c-rclu* 11 ( 
°/ any other right, and tliis is essential t« ( 011 
Ntitute an adverse holding which will <1*'*^ 
,h(1 <nvn <‘f of title after twenty years” ( l:! ‘ 
*''*• ^ ■> 58!), Syllabus). 

1 h( lmrehase or possession of a boon or man" 
S( n l ' (1,, . ( ' s »<>t convey to the purchaser or posses- 
tcnts' H ' I1<01 ’l M,1 ‘°al literary property in its con 

loen the transfer of (lie manuscript ol < l 
•oolv win not at common law carry with it 1,1 
!‘ ,Rht to print, and publish the work, without 
express consent of tin* author, as the pr»P' 
•' (lie manuscript and the right to malt' 

I .t th( copies are two separate and distil"! 
interests.” 

vs. Cady, 14 How, 528-530. 

1S> 111 ' lls La 'v of Copyright, says at 


87 : 


lljt (I( |.v parting with tlio possession of 
tin* • i S( 1 ’ 01 ^trusting the possession t ( 

Him ar( - nets wliieli do not caiTV w. 

sliit an to part with tin 1 own 

of the intellectual contents.” 

wa s^c j t !' ( i ( '. S ' °, n Htp l» , K'ns vs. Cady, U Mow, •'>: 

N. V 7 (, 7 - n< l<),i()VV( ‘d in People vs. Roberts, 1 
’’ * ^ "’here the Court said: 


books'* 1>l<) P < ‘ 1 ' t .y in the plates, insrnune 
an (< WH«ht secured to 
ent of (.•!,. i, '* °8 ( 'lher different, and indep< 
■ <>th< ‘'- The latter, as an cxclm 


• • o' the cop"" *° 

v, ght to the multiplicnt'ou ° . )SS ioiis, i" !lU 

tll « benefit of the author, or llW ^ cri*t- 

incorporeal riijht nnd h (ls u<> ^ 

ence” 

Fed. WP” 


^n Publishing Company vs. 
■' U -"W, it is said : 


it is said : iwl 

leather »»» ( 

“The purchaser of the 1*1^’ th e Utf 
twine does uot necessarily 1'" ownership 

ary property, and he cannot , <>f hig prop- 

<>f the one to defraud the «> 

orty in the other.” . .... 

. () f the P lil,n 

’> the case at bar, the 1 >0SS |^'‘ . nis U no 
’» manuscript, Exhibit. A, t he cxclu* 51 ' 

a finding that plaintiff °" ^ 

'•forming rights in the l> la >- roU rt has 1()U * 

Phe evidence shows am v( > r «ions 0 

a t there were two dvanintu ^ Nvh ich 

is novel Monte Erisfo, . >n 

n as Fechter version"- m}U ie in . : u 

■arlier Fechter version V, tr0 

of the A1WI*’ ^ votrf* ^ 
•r, an., a ,>nn<<-* £,-,1 «^ , , W 

tod by \\ ebstei m ( fols. 1^’ 20) 

n October 17th, lJ J^ fpndn nt’s ;|S t lm 

London version • in "" M t d it 

« nil „f tin- aI>V l ' ,, ' ,lli '* < ^ 

ml is cliarsMl " " 1 io n »f 

IT). . or lm<n ,(>sS 

plaintiff never acqun p f a y <> f 

ndon version- was <l0py in 

second Focht< ^ juaiiusO l 

plaintiff purchase" « tr}lC(> d in 


1 e* 


Oil 


oo 


The manuscript purchased by plaintiff ( ]>h,jU ' 
till « Exhibit A ) teas a later copy, which was type; 
written and made after August 31st, 1877 (l' 0,lS ‘ 
145,146). 

this manuscript was in the possession of Jol* 11 
* tetson from August, 1877, to June, 1885. 

While Stetson had this manuscript and P<»" 
wined the play, Charles Fechter continued to he 
in possession of the earlier manuscript and P ( 1 
torined it until his death in June, 187<J (:fol. V&h 
here is no claim that the plaintiff ever acquired 
ic manuscript which belonged to Fechter. 
lie manuscript was the subject matter of 
action brought four years after Fechter’* death 
>y ll!s W| dow, in which she claimed the exclusive 

ownership of the play (fol. 122). 

" situation that existed with regard to 

wher(> n ^ version was the same as in a c: 

ere a play i s owned by several owners 

common. 


tin 

iis< 


wrvi.i- * n 'i ' ( as<> ’ < ' il( ‘h of the co-owners can use 

owner^T' ,r fc dable to account to his c 

viim i’ Kach cmi K' v< “ a valid license and make 

Baiiov tri,DSf<>r ° f his vi % ht to others. (Carter ' 
d,lp y» supra.) 

^gai^t^tho^othf i"' 1 C °‘ 0Wnp, ‘ t0 ,wwrt hiS r '*l 
rights. U owners, does not destroy h 

can a Ion > ' <0 °' vnor ' ,as exclusive rights, ncith 
infring Gr " l,lin<ilin nn action against an alleg' 

^oiu^hl^th?; Lawmi< ‘°’ 148 App. I»iv., 078, th 
of fl p]. ly ( * 0,1(4 sovoral owners in <*onnn< 

who ]))*()(ii| ( . ( J 1 | < | )< ]lla * T1 ^ nin an action against 01 

Wait of tlin i - U ' V1 ^hnu( the individual co 

. ,n <‘ Plaintiff, 

the a bo vo 

Pwtnnitv tn u i <aso ^ i0 defendants had n<> 0 
• - ,m "- that II,,., llePllw . fro 


th 
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!'*' oi the owners of the play; '' H " ^ ;) j n tiff and 
W(>rc other owners besides ,hl> ‘ vn( . r ship- 
at the plaintiff had not show" 1 
' as ''aised by demurrer. ^e burden 

lie decision establishes the >uh . .msive right 
() n the plaintiff to establish his < infringe- 

ln d that a defendant who is eliai g< < though he 
'! l<n t can attack the plaiutill s 11 '- himself- 

,l() cs not establish anv title or l ir( ' ,,s< & different 

1,1 U.is respect the Trial Court t« >' ^ Aft er 
Vlp * which affected the decision an the Trial 
'lUoting frt ni Light foot vs. I >«'*•«, *"> 

(<) Urt says; 

“Title in that case was held t‘>^ by 

action for the recovery ° , r lio r > ' ,lk< * 

•veal owner, //err, «« ( f<)L 

clu ini of ownership? (f ^ 

WJ V 

• <*vhm^ s a 


an 
the 
no 
i)2S) 


v * * « * // / uj t;n < i 

*>• . 

n t inf'''Ug eS ‘ 

he question whether the d* h | a j n tift’> 

d exclusively owned by * 11 ^ 

!( *d by an alleged ini ring * 1 . burden " l „ 

f the law were otherwise, ^ instead 

shifted upon , the dole»‘ “ l ^ t , 1( . deteu ^ 

uititf having to prove »•• • jH license 

aid ho required to estah 

eould attack plaintill s " t j ()11 s "hi* 1 

''mil,,,,,,,,,., on, of tl..- »> e P'-r* 01 V“|7, 

C°<1 by tlio ,1,‘fombint. " os j„|„ til,- ]> tI( . 

to in t»c „HV »-•; ,,,,,,1 - * 

main. If tl.al bo*', 1>W 111 " 

"hlic has a right to ,,(> l )ia< ' n do u 

''•turos, and is not an 1,1 1 " | 1(>r of tll, ‘ " n ot 

nor fo.nol tlo'f ^ p ,.,ntW «£ 

"ilitc-i- vpision 1110111 “ ll ,.,|,iil-<a | fSS, 

Ini in to derive any rig 1 • October 
'mining copyright the"'"’ 
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* '“ :h ‘‘-M'i'ed either seven years alter the death 
<> t he author or 42 years after October 19th, 1 8G8 ’ 
whichever may l, e the later date ( fobs. 135-136). 

'editor died in 187!) (fob 122 j. Seven years 
alter his death, would be 188(>. Forty-two years 
ei the performing copyright was secured, would 
>e !M0. Hence, the English performing copy* 
’ght expired in 1 !)|(). 

the (lpfmwi.iiu — j i ... . i ...if ion 


*"• uence, the English performing cop* 

'ght expired in 1 !)|(). 

1 he defendant contends that on the expiration 
° the statutory performing right, that right be- 
,l( public property throughout the world, " hen 
° w,u ‘ r i acquired the statutory right, it was 
,() |i < omlitioi^ amounting to a binding promise 
• . J 1S t>ai>t > bhat he should give the performing 
tis- 1 'V' 1 ' 0 P'dilie at the end of the statutory 
U ‘ "at implied promise was not limited to 
the )•• , 1 ’ i n, it was an agreement to abandon 
term 1K w?- 1, '° USll0Ut th< ‘ wo, ld at the end of the 
........ , nl( ‘ the British legislature could not 

Urii i \\ \ ldt ^ effect the acquisition of the 

the 1 ^atntory copyright should have outside 
dition of 1 ? doniini °n«, it could exact as a con- 
nient i , Sl ’ ant of tll(1 statutory right an agree- 
« abandon the right throughout the world 

Th * the Statat "'-.v term. 

dealt with* ° hnian V ' S ' FerriH » 223 U ‘ S ’’ 
was th„ ^ different situation. The play which 

perfornied ''in ( | * l, J attp . r of that action was first 

Performing ri<rhT d ° U . ,n 1W)4 ’ a,,<1 th< ‘ Htalnt ° ry 

pired when « ■ ,mred in England had not ex- 

the lTnif,.r J*' "bringing play was produced in 
whether (h > > S ''he ( l u estioii involved was 
right in Eiio-t <ln °* ^ 1< * statutory performing 
owner’s p on ? ni< * " as an abandonment of all the 
held that it. ' '”!" law I ' i «' Il <« abroad. The ('oW* 
control the n<>4 ' that decision cannot 

uni that exists with regard to the 


""hm Feebler version of -^"'e ‘ 

atatory perfonning right in which inliJ5(Kl by 

I is a principle which has been re< aftpr 

international copyright conventions ^ whor e 

statutory l ight lias expired in I' 11 ( further 

10 Work originated, it is entitled .> §2 

t' ot <x:tion in any other country. </ ,, ( . r iin CJon- 

Herii(‘ Convention ; Article 7 
<Mlti,, o.) 11( . who has 

II seems illogical to hold ,s .riven to him 

greed at the time when his rig 1 ' " ‘ t |, ( . world 

hilt it shall be dedicated to the pe»P ^ ^ years, 
f,( w he has enjoyed the ,u ° ,ml,< ; nlli ,„ited effect 
'"‘• v still find that monopoly '» 

11 'he Fnited States. pmulon versm" 


POINT lH - 

. possession *» r " S “owne^ 

tue exclusive »ot hee» 
n the pl^y liaS 

d * . ,,de by Fester, 

lilaiut ill's version "“s 


rhere i,s no evidence that this Boston version 
Wa . S { ' VI ‘; tton by Fechtcr and LeClercq. 

J >ut if it was written by them it would be their 
pioperty. The mere fact that they were employed 
? r 10ney . " lu ‘" they wrote this version does not 
low that it became the property of Cheney, 
it has been held that a work composed by an 
•>1 !,°' (( 01 a theatrical manager does not, in the 
U< ! °t an express agreement to that effect, be* 

. * <J Property of the manager. 

Be)' 1( 1’herd vs. Conquest, 17 Common Bench 
the- /. S> yogi's 441-415, the proprietors ol a 
j, ' * ( '"ployed an author to compose for them a 

tr.v!n- ,C PleCft 1>ayin «' him a weekly salary and 

travelling expenses. 

the rmf' ( !•* n ^ a,1 t pirated this dramatic piece and 
tion i ( * )I,( ^ 01S °* the theatre commenced an hc- 
.aid^— dama ges for the piracy. Jarvis, (< - 


0 , W ° do not think it necessary in the pros* 
^ i case to express any opinion whether, under 
orcumstam.es, the copyright in a literary 

( . rtn ’ 01 right of representation, can be* 
than t/^^ ad ln itio in an employer other 
or -wi. \ \ >0,son who has actually composed 
to s-iv* 11 - ° d t,U> ^terary work. It is enough 
can h,’ m th ° p,esont case, that no such effect 
su ggests^H >< * n< * Whfirft the employer merely 
desio n () . U . sn bject, and has no share in the 
which ; < f X 0 < 11 ti°n of the work, the whole of 
belong* to ;T T any ‘ haraeter of originality 

W e. U p|„,‘’, IO ”. fro " 1 «l «■« P cr ; 

torrns to '« ^ a W )ears to us an abiuw ol. 

Pl oyer is in SU( ‘b " case, the em- 

mind has <u, thor of a work to which his 
upon the .uni U)l 'tributed an idea; and it is 
author in the first instance that the 


conferred by the statute " lu < 
cannot brill} 


it.' 


right is 

ates it, 1V other 

^ c cannot bring our minds )( »i-son "h° 
delusion than that Coui-tnc.v, th‘* V flt tlu > 
actually made the adaptation, t > ^ ^ him* 
""ggestion of the plaintiffs, a<- , l" 11 aI1 d, so 
s< ‘lf, as the aut hor of the adap a ^ c ],ara<" 
fi, r as that adaptation gives any ^ rcpr e- 
t( ‘r to the work, the statutory i » ^ plain* 

smiting it; and that, inasmuch ■ of that 

tills have no assignment ' pj.jugement ol 

right, they cannot sue 1°' , ’ 11 
( pages 444 - 445 ) . 

, Dion 

boueieault vs. Fox, r> 15li ’ U ''.'nd ’dramatist, 
'vault the well known actor < the n the 

\f r hi /Ui V 

‘ m arrangement with - j tn . iu the ’• 

v of the Winter Carden stage ma 

<*w York, by which be ” tr c. . 

and general director ol ' 1 write the 1' ‘ , - 

arrangement Boueieault were to l»c ' 

1 Quadroon,’’ and he and J)t . the ' Vl " 

* in it as long as it 'VO«U ])el .formcd 

[ icn. Boueieault and his ^ with' ' 

l'lay for a short time <>" ( ( . e s. . 

> the theatre and its per ' ° , n( .es of tll(> 1 ‘ 

tuart, continued the per ^ plaint id's c<>" 

several weeks, althoug > While .’ 

i with the theatre bad ^ bis rtgj*” 

being performed r ^ eI1 tiition to > t0 

manuscript and it. uell( .ed « n ‘ >lt ,y. 
hint. The plaintiff < m . 0 duciiig < h ‘ i( . 

rain the defendant Irom jp.feiise that . (l t() 
'lie d(>fendant pleaded ■> ( , 0 i)ipensaf i<>n )f 

of the play for hire to ^ as 

plaint iff and its de n ’ t v ight to i ■ 

V iiw. Him to the phi.v, 
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Judge Shipman, in discussing this question, 
says on page 95: 

“Was the literary property in the composi- 
tion, and the exclusive right to its represent- 
ation, in the plaintiff? The questions, under 
this head, relate to the bearing, on the plain- 
tiff’s title, of the fact, that he wrote the drama 
while in the employ of Stuart and for hire, 
and also to the proof of his copyright. It is 
proper here to revert to the agreement under 
which this play was produced by the author. 
That agreement was, that he should write this 
play and, perhaps, some other plays, and that 
he should contribute his and his wife’s ser- 
vices at the Winter Garden theatre, as long 
as the plays would run there, and receive half 
the profits, as a compensation. This cannot 
foe construed into a contract conferring upon 
Stuart, or anyone else, the legal or equitable 
title to this drama. The title to literary prop- 
erty is in the author whose intellect has given 
birth to the thoughts and wrought them into 
the composition, unless he has transferred 
that title, bv contract, to another. In the 
present case, no such contract is proved. The 
most that could possibly be said, in regard to 
the right of Stuart, or his trustee, in the play, 
is, that the arrangement entitled them to have 
it* performed at the Winter Garden as long as 
it would run. There is not the slightest 
foundation upon which they, or either ol 
them, can rest a claim to the literary prop- 
erty in the manuscript. That property was in 
the plaintiff, subject, at most, to a license or 
privilege, in favor of Stuart and Fields,^ to 
have the piece performed at the Winter Gar- 
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don. Whether the plaintiff was guilty of a 
broach ol* that part of his agreement which * 
hound him to host o w his own and his wife's 
services, wo need not enquire hero. Such a 
broach, il* proved, would not vest the proprie- 
tors of the* theatre with the title'* to ‘The Oc- 
toroon.' A man's intellectual productions arc 
peculiarly his own, and, although they may 
have been brought forth by the author while 
in the general employment of another, yet he 
will not be deemed to have parted with his 
right and transferred it to li is employer, un- 
loss a valid agreement to that effect is ad- 
duced. Publishers, when they employ authors 
in particular literary enterprises, of course 
settle, in t he* terms of their contracts, the 
rights of each party and the ownership of the 
copyright. This was not the case of writing 
a book for publication and general circulation. 
The play was to la* produced, so far as Stuart 
and Fields were concerned, for a special pur- 
pose, and their rights are coextensive only 
with that special purpose, which was, that the 
play should he brought out by the plaintiff at 
the Winter Harden, and he performed as long 
as it would run. Tin* contract cannot, by the 
most liberal construction, he expanded beyond 
this/' 


See Drone on Copyright, page 8(5. 

There is no evidence of any agreement transfer- 
ring the Boston version from Fecliter and Le('lercq 
to < 'henry. 

There is no evidence that ('lieney ever owned 
tin* c-rcl nsi re pt rfonniny riyhts in the ploy . The 
i'onvt has so found (fol. 148). 
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( ^ ) There is no evidence that Stetson acquiicd 
the exclusive performing rights from Cheney. 

As no title to such exclusive right has d* * 11 
shown in Cheney, no transfer to Stetson would 
vest exclusive rights in Stetson. 

The manuscript which Stetson had in his P 08 ' 
session was made after the alleged transfer from 
Cheney to Stetson (fol. 146). 

As the manuscript was made for Stetson, the 
statement on the title page: “Now the property 

of Mr. John Stetson” is a self-serving declaration 

and not evidence. 

Plaintiffs Exhibit F, consisting of paragraph 6 
of the complaint in the action by John Stetson 
against James P>. Studley (page 198), was improp- 
(>l y admitted in evidence. Proper objection was 
nU( 0 to admission ffols 320-322) 

Thb complaint mu , fll™, .4 ; there w» S no 

ti ml and no judgment. 

!t was inadmissible for the following reasons: 


rJ‘n\» hKb . the com Piaint was not an “official 
j> , within Section 965 of the Code, 

emi.'. i- " ' ord is meant a judgment roll which 
.,.] • ,. 1<S itself the issue of the controversy aS 

flicHr a (< * ' ),V " " l0 f’onrt and supersedes the con* 
flictmg mass of pleadings, allegations and 


VV i^more on Evidence, page 




p(“lPii '^'oing this Section of the (’ode, the Ap* 

t„„w Z'7T ■» L * tor ~ 

’ • A. D., at page 15 , Stated : 

instruments offered in evidence were 
<>■„. ' <,d ’ J ei “ified and received by the Surro- 

Courf 01 f'+x pui ‘ pose of giving the Surrogate’s 

UU ° f the (, ity and County of New York 
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r the decedent- 

jurisdiction over t1u k < ‘ s ^ aU ° . rr0 <vate a,u 
They were acted on by the & ;. ont ,i„e<l 

l, ased upon (he statements t o _ i)lmin istered 

fhe estate of the decedent " a ^ t jds State- 
•*nd distributed under the 1*" 

p records 

The section must be rested ' c c j ^ ., our t, 
ls embody the official action of tb< _ ^ b0 deemed 
If all lanwn.,, <ii <u\ in an action " 1 of an 3 


m- ^ (i 0 urr. . 

'-■■mouy tin; official action ot 1 u to b e deem (( 
if all papers filed in an action '' sU bjee.t°t ,nl * 

Resumptive evidence, though n () answer d tr |. 

Rfion by the Court, the del* m ■ * ’ y0 uld lit'" 

n « the allegations of the conipW' 1 

' M * presumptive evidence o' f' u . , ^ 

0>) The allegation of the > t( ^^tly a hearsa) 
Self-sowing declaration <lll( 

statement. u „ts that b.V 1 . 

This ( 'ourt has held that <1<K .^ ence are not m< 

bature are not. competent ‘ ' fode. • 

eoinpident by Section 955 o ( i oin mandery> * 
iff Robinson. vs. Sup l< ‘im 
ii- -39, the ('ourt said: to 

“The main l>un>° h( • jug tin ‘ %vh ich 
remove the difficulty ( (> ffff-ial reco' ^ for 

of old maps, surveys * 111 , 1)t fd as c ° l ‘ i()U of 
have been on file a,l< ‘ • v the trans< ^hat 
more than twenty be of 

ollieial business. isla ture at , ft t nis 

the ni(‘iulH‘r8 <>l .* xxC yr p r ° vlh (> f tin- 

Uic ..mu tment «t t „o 

section .w 

courts against th parties . the legm 

actions bet ween P 1 j (M - a i laws- , (l 0 f l ' vi ‘ 
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such certificates would be admissible from of- 
ficial files in any county; and if on the theory 
that there were special reasons justifying it, 
which are not apparent to us, it had been in- 
tended to make them admissible in the Fount v 
of New York only, definite appropriate lan- 
guage to that end would have been employed. 
The certificate was, therefore, properly ex- 
cluded.” 

(3). There is no evidence that the Feehter 
version was never published by Feehter, Cheney 
and Stetson. 

Tt is part of the plaintiff’s case to show that his 
play was never published. 

In Bosselman vs. Richardson, 174 F., (!22, the 
Court held that the owner of a. copyright is bound 
to prove that neither he nor his assignor had pub- 
lished the work before copyright. 

The rule applies to one who relies on his com- 
mon-law property. As the right to copyright is 
lost by publication, so are the common-law rights. 

POINT IV. 

The features of the defendant’s pic- 
tures complained of as infringements 
of plaintiff’s play are public proper- 
ty, being* contained in the novel, dra- 
matic versions thereof, and in pic- 
torial illustrations that are in the 
public domain. 

The public, sources which contain all the fea- 
tures of flu* defendant’s pictures are: 

I. The novel, .Monte Cristo, published in the 
year 1844. 


-• The dramatization made by Dumas. 


4. Flic French- Imcev version published in Eng- 
land prior to lStiS. 

4. The Feehter London version. 

o. The posters and pictorial illustrations of the 
b erh ter Boston version, widely published in the 
United States by the plaintiff. 

Micro is no dispute as to the fact that the novel, 
(lie Dumas dramatization and the French-Laecy 
\ersion, are in the public* domain. 

Onu ground upon which the defendant claims 
that performing rights of the London Feehter ver- 
sion have become public property has already 
been stated, namely, that a statutory performing 
right in said version was secured and that the 
term ot said statutory right has expired. 

The evidence further showed that on October 
17th, 1K(>K, the London Feehter version was de- 
posited in a public office, to wit: the office of the 
Lord Chamberlain in London, in pursuance of the 
act (i & 7 Vic., c. OS (fobs. 71(5-718). 

The filing of the play in this public* office was 
a publication. 

Tin* representative of the Lord Chamberlain, 
whose deposition was token, stated that the copy 
filed was printed in the form of a hook (fob 38(5). 


See 


Wright vs. Fisle, XC> App. Div., 35(5-358. 

In that case it was held that the tiling of plans 
with the Building Department as a preliminary to 
securing the consent of that Department for the 


34 


construction of a building is a sufficient publica 
tion to defeat the common law rights of property. 
The Court, on page 358, says: 


“The act of publication is the act of the 
author (Jewelers’ Mer. Agency vs. Jewelers’ 
Pub. Co., supra, 251), and when the lal tor 
has permitted the work to be filed in a public 
office as a step in furnishing the basis on 
which he is to receive compensation from his 
work we are of opinion that, under the au- 
thorities cited above, the plaintiff has pub- 
lished his work to the world and can have no 
exclusive right in the design or in its re- 
production.” 


The Trial Court held that the copy filed in the 
Lord Chamberlain’s office was not made accessible; 
to the public, because “no one lias a right to make 
a copy of the play, as has been testified to bv (lie 
representative of the Lord Chamberlain” (fol. 


930 ) . 

The Court misconceived 
Lord Chamberlain’s office. 

He was asked in the 
rogatory : 


the testimony of the 
eleventh cross-inter* 


“Has a stranger, without the permission of 
the applicant for a license or licensee, a right 
to remove or use plays submitted to the Lord 
Chamberlain, for his censorship?” 


Answer : 

“No, certainly not” (fol. -107). 

This statement does not say more than that the 
particular copy iiled. could not be removed and 
used. 


It does not mean that it cannot be examined 
like* other public records. 

The manner in which defendant's counsel ob- 
tained a copy of this play, indicates that copies of 
the plays on file may be obtained. 

The witness test! ties: 


‘‘The request was made by Messrs. Strong, 
Buekmastcr & Holden, solicitors, on the loth 
of March, 19 13, and we stmt them the ropy on 
the 20th" (fol. 399 ) . 

It should be noted that when this request was 
made the performing copyright had expired. At 
that time, anyone had the right to use a copy of 
the play for the purpose of performance. 

The defendant offered in evidence a number of 
newspaper reviews giving a full description of 
the London Ferhter version as performed in the 
Adelphi Theatre in October, l S(>S (pages 209-238). 

These reviews were parts of newspapers deposit- 
ed in the British Museum pursuant to the English 
Copyright Act, 5 & 0 Viet., c. 45, paragraph VI 
(fol. 731). The newspapers containing these re- 
views have been kept in the British Museum since 
1870 or 1871, and have ever since been accessible 
to the public ( fols. 423, 425). 

It is not necessary to show that these descrip- 
tions of the play could have been used for the pur- 
pose of performing a similar play during the life 
of the performing right. 

But since 1910, when that right expired, anyone 
could use those reviews and reproduce the char- 
acters, scenes and incidents of the play as de- 
scribed in said reviews. 

The posters and pictorial illustrations published 
by the plaintiff and his assignor, depicted many 
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of the important scenes and incidents of pk 
Play (fols. 123-125). • ll() t a 

The Court held that these pictures <> ^ , u . e 
publication of the scenes depicted. 1 >U p *mau* 
a representation of these scenes in the sum meaT1 g 
ner as the defendant’s pictures, namely >> 
of photographs. . . o2 ped., 

It has been held in Edison vs. Lubm, 
pages 240, 242, that a motion picture is <»• . 

graph — a picture produced by photogi up 11 

cess. ‘lUifln 

The Court found that for the purpose of 

these posters and) prints, photographs <>i t H ' j r0in 

and incidents of the play were taken ,u ^ rC . 

these photographs the posters and prints 

produced (fol. 124). , .,,,,1 

There can be no claim that these post-*w 

prints were not made public property. u p. 

The Court found that they were print* . 

.. . - . , ..„>,i on m“ 


There can be no claim that these pom'” 
l>rints were not made public property. u p. 

The Court found that they were print * < > ^ 
lished and widely circulated and display*'* ^ ^ 
boards and other public places in. various l’ 1 ' 
the United States (fol. 123). ( ^ 

In Oertel vs. Jacoby, 44 How. Pr., iV^hed 
held that where an author voluntarily P 11 0 . 

pictures to the public, for which lie claim * J 11( . e 
prietary right anyone of the public may repio 
the pictures. 

To the same effect see: 

Caliga vs. Inter Ocean Newspap*' 1 ' 

157 Fed, ISO, 1SS. Ma . 

Uamforth vs. Douglass Post Card *- 
chine Co, 158 Fed, 355. r>8 

Pierce vs. Werckmeister, 72 Fed., 54 ’ ' 

... . ^ rr lC(>(l.f 

v\ orckmeistor vs. Am. lMc. Do., 11 
300. 

of 

r l’he defendant offered in evidence a sen*'* ° 
flashlight photographs from which the posters ' v(>r 
made, as follows : 
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t p c l*out l )n 

KxUU, IT, sltowms 

xai *d, Dantes pointing u(>ne- > 

Sa m*' attitude in whirl* he so • ag»' ust , )le 

«* Ids feet dead; ^ J^d 

banister; ('aderousse ( ‘ V<)U ^ i ,^ eV on the s'* 
m front of the fireplace; * <)l \jonte 

ftln ... . !• • 1 1 . ..ml r I IrtH 10 




. , Monte 

’Dgadiers in the real- 1>p{ .(>ptioU 

Exhibit 16, depicting f u pantes 

Pvisto. -nl , 5n .r grap‘‘ s t0 ,‘ cP pt 

Exhibit ir, Moicoch* " ‘ Vot..*'' *” 

a the conservatory a ml ^ \)antes 

k*' same. . . jl e seen*' 1{lU >e *>n 

Exhibit. U vesting ( ^, l J lU do to 

seizes Albert s wrist. ^ siaC) with * 
the ground, Mercedes «'t ,i u ,wing' th e 

the left. t Vincennes j’ d H° iv ' 

Exhibit 13, the woo* 1 * «>t ^ onte (M-isto, 
duel between Dan^ llisa ^ ^jercctb^ 

tier at the side. uiation liet"' (H> * 1 * A p,ert 

&W1.U i*. 

and Dantes. Panto i pa d and 

*>n his knees, Daugl** 1 s ^ showing 

tanee away. (> a ls*> ()i ^ 'L-ped, k*>' (1 ' 

Pictorial P ostel ' s a rm« ° ut ( S , hn teau m 

l>antes on the ro*'ks th* v (> in»P r,n 

ing a dirk in *»*« lu ” u ’ . ]y the 1()<U ^ Rowing 
the distance. iTndun* vn0 tli*' r M ( . q with f' u 
“The World is M»<*. flW l 

the duel between ,) ‘ u ^ eppr*' 0 • . , pin, t' vs4 ’ 

imprint “The Enst ’ sc ciic« inin g w't ' 

Another, skewing t ^ ben*' ' 

Noil-tier disgu'shed - a i,« 5 ut «» ^ flt least. 

Caderousse and U ' > ‘ 50,006 V >*•» . u foV t 

imiirint “^ VoltU with > 1 r^Cav- 
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baniste r, i 

One.” * 1 f,le imprint “Dantes, Vengeance 

Another Sr .,. n . 

^ith the ; mr lowing Noirtier and Vi He fort 
The record* Ult ^ oirtier & Villefort Brothers.” 
bibit 26) s h >ontl, J ,lN a table (Defendant’s B x ' 
Oie character ' VIU ^ * U w bich °f the public sources 
0 ,e defendant S<<>neS an ^ incidents depicted in 
2^0-300). ' S futures may be found (pages 


p OlNT V. 

^evei*f^ ent a PPeaIed from should 
hissed, a nd the complaint dis* 

Nathan iwrkan 

°f Counsel for Defendant. 


J 
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FIRST DEPARTMENT. 


James O’Neil, 

Respondent, i 

against 

General Film Company, 

Appellant. 


RESPONDENT’S BRIEF. 

Statement. 

The case comes before the court on an appeal 
by the defendant from an interlocutory judgment, 
entered after trial at Special Term, before Mr. 
Justice Shearn, directing an injunction to issue, 
restraining the defendant from giving motion pic- 
ture exhibitions of what is known as the “Fechter 
version” of “The Count of Monte Cristo, ” owned 
by the plaintiff (see decree, fols. 71, 80). 

This is the second time the defendant has 
brought the case before this court. The former ap- 
peal of the defendant was from an order granting 
the injunction pendente lite, which was affirmed, 
but, of course, without concluding the trial court 
(155 A. D., 887). 
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{statement. 


After a two days’ trial before Justice Shearn 
. . 0 s ' 180, 377), he made the temporary inj unC ' 
Tt Permanent > filing an opinion which concisely 
’ a es the facts, and with great lucidity declares 

904 936^^ Ca ^ e ^ ac ^ s ( see °P^ n ^° n ’ 

^^4> Alexander Dumas wrote his famous 
is i C , Count of Monte Cristo.” The Eng 

/ lans l a tion shows the book to consist of two 
. •.? rncs ’ eac h of over 600 closely printed pages, 
a hi ^ ° SS! ^ lan seventy characters and innumer- 
™ a . ore ®ting scenes and incidents (fol. 85). 

Glohn nu & 1 ec ^ or wus an actor, employed at t e 
Clerpn 1C ^ re * n ^ os ton, and he, with Arthur Le- 
for nr' l ) lnf < : ltook dramatize these two volumes 
of this° i Ctl ° n . Upon the sta ge. The importance 

ductinn * r ; U . llatizati °n consisted in getting a P r0 ' 
within tl^ • COuI<1 interestingly produced, 
between tw nT^ ° f an evenin g’s performance- 
87). n( 0 ne-half or three hours (fols. 8b- 

w hich he Pa d written a dramatization in 

that it consisted^ b °° k ’ “ d Xl 

one night f • ^° Ur P ar ts, each part required 
played a fe ^° r - P er formance. It was only 
1848, and th ^ le first and second parts in 

(Plaintiff’^ it k i r(i axu * fourth parts in 1851* 
623.) *■ 1’ P- 198; Defendant’s Ex. 6, f° P 

It, therefor^ 

tha t followed th T* dear that a dramatization 

French dramo^ . Was impossible (see Dumas’ 
Ex - 6, fol. C 62 - n 1Zatl0n of h is book, Defendant’s 

, Fee hter and r , 

la d failed in nn G< er f9 undertook what Dumas 
oondense fr 0m ^ mplishi ng, namely, extract and 
0 two volumes') ° Voplm inous novel (consisting 
’ SUcp °f the scenes and char- 
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acters as would tell an interesting sP ^J’ r £ orm _ 
edly, within the limits of an evem » {ess 

ance. This required the dioppiny 0 ^ 

than forty-three characters 

dents and scenes found in t ic oo • placing 

.uired changing certain of 

them in different scenes, ret the pro duc- 

and changing incidents so as s1 - 0 i n ted (fols. 

tion complete, and not ragged o 

87, 183). errpat success at the 

The play was produced with gre ^ cheney 

Globe Theatre in Boston, of whic ^ l8 2- 
was the proprietor and manager * j for 

183). Fechter and Ledercq adapted 
Cheney, and it became known, n Y 
out the profession, but with the 88 V 9ft) 
lie, as tie “Fechter” ffl.be 

John Stetson purchaser fre® 

Theatre in 1877, toge d the leading 

(fols. 89-93). James OW P ^ and made 
character of Edmund he purchased the 

such a success of the P ar » ^ a5 been per- 

play in 1884 thirty years ag^ ^ liav i ng played 

forming it ever since, off thousand 

the part of Edmund Dantes over five 

times (fols. 182, 214, 92). . t f orm , and 

The play was retained ir i man i ^ 
has never been published {toL* h irate s 

In the seventies and eighties, ^ 

were more numerous , ^ej-fonnances 

they generally gave their reaA a 

in the far west, where it ^notion and 

Federal Judge in time to secure f 0 r 

serve it before the pir * i|0 , cop yrightcd at that 
which reason plays were form, because of 

time, but retained under the 

the complete protection by state con 
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Statement. 


common law as laid down in the leading case of 
1 a / i wer v - DeWitt, 47 N. Y., 532. 

During the thirty years of plaintiff’s ownership 
!e play he has successfully protected his prop 
y in the courts whenever a play pirate under 
took to Violate his rights (see foL93). The courts 
^variably upheld him in every litigation, ^ ie 
aiI1( d fttal judge, in his opinion, says: 


i right and title to the play of t 
i aintiif has never been questioned and ro 
r,|, 1 - es ,.7?y e heen received by and paid to t 
n jH Horn others who have sought and a 
a ti /<!! , a license to give perfon 

f 0S » which royalties have continued dov 
tirm <U1 mv ince ,^ 10 commencement of this a 
r ;, r U , , plaintiff has enforced, by suits, h 

tont + an • c * a * m against persons who unde 
ont v,;° ^ 1Ve a Performance of the play wit 
urth«i ? Consen f °r license, and the courts ha-'' 
ai i,i t;Vi Protected and recognized his rigl 
artisfip 6 t0 i ,! le Pi a y> which has been a g re ‘ 
value nan cial success, and is of gre* 

fols 99 S e n P ] aintiff ” < fols - 912-913; see ah 
• *'“> »o, 94, 95) _ 

nishina ^ en ^ a ^ C( i iu the business of f ul 

Prietors ° • P^oto-plays to managers and P r( 

to give Ia °tion picture theatres, to enable ther 
comp ons .,y 10 ex hihitions of the photo-plays f° 
ing photo-ni U and proflt (foh 496). The infring 
Selig p ol dy corn Pl a ined of was prepared by th 
(fols. 99 i 0 ‘>! Pe Com P a ny, an Illinois corporation 

P la V Werediilr-T 1 ° VGr fort V c0 P ies °f this 

different li C(n 1 ute ^ by the defendant among it ! 
u P°n the stao- 800 - 8 ’ an< * cau sed to be produce! 
States (f 0 ] 5® m Va rious cities of the Unite! 

At the time lh T stipulation, fols. 546-551)- 
Preparing this \ Polyscope Company was 

unsettled in rei . t0 ' play ’ th « law was somewhat 

Pwt Of the question whether ft »io- 
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tion picture exhibition of a play violated thed 
matie rights of the owner of the play, 
that time, it had been contended that a pho -1 J 
exhibition was not a dramatic performanc , 
exhibition of pictures or photographs, and her 
fore not violative of the dramatic rights in the 

play. (Sfc, WiMS W ,24 

scope Co. v. Edison, 13/ id., > Qtofps 

however, the Supreme Oonrio^M States, 

in the test case of Harper & n 0 o 

Co. (affecting the play “Ben nr, - ^ ^ ^ 
55) decided in 1911, against the con e th * g 

motion picture manufacturers, so <■ ^ 

suit was brought, after the decision m the Kalcm 

case, the defendant had been stnppe 
defense. It may therefore be said to be 1 pardon 

able if counsel for defendant lias stn 

but in vain, to find some defense. He has^shovm 

integrity and skill, which t e ® ar better 

in its opinion declared was worthy 

cause” (fol. 9-19). , • 1 n f t> ie ma- 

The answer besides a genera ! gg 43) 

ferial allegations of the complain < Th ’ t 
sets up three affirmative in 

Pechter version was r ,r, T’ ;i ’ Thnt f or the 

the public domain (fols. 44, 48) 1 < 2 > 
purpose of advertising public 
plaintiff’s play, there was d»pM ” 
dows and on billboards, then rlca claimed by 
ing the important scenes and mcidenfe « a™ ^ 

the plaintiff, which constituted a puhl^ _ ^ (J) 

out copyright protection ( _ ’ the defendant 

That the photo-play « ^ lls> y ,,ra,natisatio„s 

3 vS a „ r :'po f r S , anc 1 prints, which were com- 
mon property (fols. 5o, 5 )• , after 
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tlie court had seen defendant’s photo-play (fol. 
294), it became difficult for counsel to seriously 
urge any of his defenses, so that we find in his 
brief on this appeal that he has practically aban- 
doned his answer and defenses, and now princi- 
pally relies upon “newly discovered” technical 
objections to the decree. 


POINTS. 


I. 


The contention that the copyrighting 
by the Famous Players Film Company 
of its motion picture did, in some way 
not clearly stated in the brief, oust this 
court of jux’isdiction, is the purest af- 
terthought, and obviously frivolous. 


(a) The evidence relating to the copyright by 
the Famous Players Film Co. was objected to by 
us and admitted over our objection and exception 
(fols. 245, 246, 247), and only after all the evi- 
dence was in and both sides had rested 1 , did the 
defendant move to amend its answer by alleging 
that this court was ousted of jurisdiction by the 
act of the Famous Players Company (fols. 538, 
539). 

The plaintiff’s play is and always has remained 
in manuscript form, and has at no time been pub- 
lished or dedicated to the public (finding, fol. 88; 
see manuscript in evidence, Plaintiff’s Exhibit 
544; see testimony, fols. 190, 193, 204). 

As early as August 17, 1912, — three months be- 
fore this action was commenced — defendant was 
notified by letter that its photo-play was an in- 
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fringement of plaintiff’s manuscript play (see 
letter, Exhibit A, fol. 553; Exhibit B, fol. 556; 
stipulation of facts, fol. 552). Notwithstanding 
this warning, the defendant hastily, and to antici- 
pate an injunction, scattered over the United 
States, forty sets of films of its photo-play for ex- 
hibition in the various motion picture theatres 
throughout the United States (fol. 551; see find- 
ing of fact, fol. 104), and intended “to continue 
distributing said films for motion picture exhi- 
bitions, until restrained by an order of this 
Court” (see stipulation of facts, fol. 551). 

This action was brought November 18, 1912 
(fols. 2, 8). 

The Famous Players Film Company, intending 
to make a motion picture of the story “Count of 
Monte Cristo. ” and finding it essential to use some 
of the material found in the plaintiff’s play and 
original with Fechter, did what any honest exhib- 
itor would do, and what the defendant should 
have done, secured plaintiff’s consent for an 
agreed consideration or royalty. 

The picture of the Famous Players Film Com- 
pany was completed and first published December 
10, 1912. This was about three months after this 
action Was brought. The Film Company depos- 
ited copies of the film with the Librarian of Con- 
gress, at Washington, December 18, 1912 (fol. 
600). 

The picture ivas not exhibited until after the 
injunction order teas granted, in the case at bar 
(fol. 228). Now, the defendant argues that the 
act of the Famous Players, in protecting, its pic- 
ture against infringers, has ousted this court of 
jurisdiction. It is not made very clear in the ap- 
pellant’s brief how the act of the Famous Players 
Company, after the issuing of the injunction in 
this action, has affected the plaintiff’s right and 


T, ‘erc l s No r 8 

deprived tW ' -° f Jun ^twn in This Court. 

Maimed 7h7t ?• Us i urisdietioji - 11 

f the c °urt of *3, did anything to 

n '^' eo Pyrightcd S . 1Ct ° n ’ ^ i‘ s not urged that 

right V bG FaQ io Us Ida Pl ° tUre ° r re T ,ired or 
Pron , Tt is not anL ayers to secure a copy- 
b ro) e * y bought an /° ne ^ tPat ^is action was 

teet f ^ by Plaintiff ■ C °^ d ° nly be P ro P erI > r 

^., 5^T a T ript P J ay (/V/ Ie State C ° Urt ’ t0 pl '°' 

junJ ' No act of th { \ almer v. DeWitt , 47 N. 
claimed Ii endente Ute i s efendant > after the in- 

w °*d o v ,7‘ t ,‘ ha r^WTlFF^ ° U n0r f 

*£»*■ i» hi, blf ’ urisiicti ° n - 

court' rr Una ^ would ho! ( ? (3S . no ^ it clear 

of court if Says tbe nia i rff wf! risdictioil > if not this 
ers Fi] ’ aeau se of 8om 1 must be thrown out 
, s?rt v 0m Pany f i n c)et of th e Famous Play- 
r °sting Ur *° as br °aght. pyn £bting its f,lm a f ter 

the ^ederaT a ma *uscript ? ourse » th e plaintiff , 

Uot sue V Cour t, and f,f Pay ’ cou] d not sue in 
after t he GCaus * the I?® f arnou s layers could 
«* PaZy^tion Z? dmit did no overt act 
its 17 ^^ cln in this ease, and 
c ° n te n ti7 Until after the 7 - ^ aVe no exhibition 
r e%r , % o/ // ie apnell ' ln J unction, so that, 

e de fendn T d n <> Z lantis that no one has 

y Plaint^ , has b <>en cn JUris Nation, although 
,ea, *ed ^ 8 }^a r y v ; ( yht redhanded stecd- 
(b) Tl 1 JUsti eo). * ^ (See opinion of 
Product ;* 6 ^ous p,., 

'm°p ,en (see ' 7 Kidwili p Cture is an original 

dnt ’s evi, ; , : a ppIi Pj , f . • Porter , - 
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“Q. When you took the picture of Mr. 
O’Neill and his company, you made a substan- 
tially accurate reproduction of his play, did 
you not, of ‘Monte Cristo’? A. No, I claim 
it is far from being an accurate reproduction 
(fol. 366). 

Q. And when you made the ‘Monte Cristo’ 
in which Mr. O’Neill and this company ap- 
peared, you sacrificed spectacular effects, and 
simply reproduced everything that appeared 
in this play ? A. Oh, no, we did not. 

Q. Why did you make the sacrifice you 
speak of in this particular instance? A. We 
picked out what we thought the most effective 
scenes and situations in Mr. O’Neill’s play. 

Q. And you were willing to sacrifice some 
parts? A, Yes, sir, sacrifice some parts. I 
admit that. 

Q. So that your rule does not apply? A. 

I did not say we sacrificed them. We just 
eliminated them, probably thought another 
situation would he better for our purpose” 
(fol. 362). 

If the P’amous Players Film Company had not 
secured plaintiff’s consent to the use of such por- 
tions of his play as were deemed beneficial and 
of advantage to the picture, the Film Company 
would itself have been guiltv of infringement. 
That company, to protect its creation against 
literary poachers, copyrighted the picture. This 
is permissible under the Copyright Act of 1909 
(as amended August 24, 1912), which expressly 
provides for the copyrighting of a motion picture 
photo-play, entirely distinct and apart from the 
novel, book or dramatization, and without affect- 
ing the right possessed or obtained by the owner 
of the hook, novel or dramatization. 

“Under the Copyright Act, as amended in 
1912, the rights to dramatize a novel in the 
usual form and in the form of a. motion pic- 
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onZ J - 1 ' w n re se P a rable, and there may be a 
iy ight for each dramatization” (syllabus)- 

Photo-Drama Motion Picture Co. v. 
Social Uplift Film Corporation, 220 
Fed., 448. 

iJLi ar0nson v - rieckenstein, 28 Fed. 75, a lit- 
winie *, C ? ncera ing the well-known operetta “Er- 
nuhliV-'r.f ln W ! lidl ^e Pirate contended that the 
°perettfl 10n °..„ SOn ^ s . anc i th e vocal score of the 
The court J held fie<l Ws Wrongful performances. 

score an!P. Da ^ °P? r 'etta, consisting of libretto, 
which sn f ame > ls property at common law, 
from fr- n J r as ^Published, will be protected 
Pu bUcatttnf i S itati0n ^ ^tion. * * 
ofanoperettn SOngs and vocal so ° re 

does not mi’ Wl ^ fbe name of the operetta, 
(syllabus) a 6 SU(dl name public property” 

the Fii m Connvm' V Sed - Was plaintiff’s play — not 
injunction in n ■ ^ S P lclure exhibited after the 

(c) It tU1S CaSe ^ f0l ‘ 228 )* 

Hlli t might ,- SUgge ® ted by counsel that a second 
Film Company 011 , be . half of the Famous Players 
double liability W UC * W0ldd °P en defendant to a 

"he defendant a- i 

resorted to anv m \ no ^ use and could not have 

w hi°h was not S L ° f the Famous Players film, 

and no copy fil L J ?^ ed UQ til December 10, 1912, 

u ntil December i« V dle Librarian of Congress 
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O’Neill, was employed as an actor by the said 
J ohn Stetson, and played the principal char- 
acter in the said Fechter version of the said 
play ‘Count of Monte Cristo,’ being the char- 
acter of Edmund Dantes, later known in the 
play as the Count of Monte Cristo. 

9. That in the said year of 1883, the said 
John Stetson owned the said Fechter version 
of the said play, and the manuscript thereof, 
and was in possession of the original manu- 
script. 

10. That subsequently and in June, 1885, 
the plaintiff purchased, for a valuable con- 
sideration, from the said John Stetson, the 
said play of ‘Count of Monte Cristo,’ known, 
as aforesaid, as the Fechter version, and the 
said John Stetson delivered to the plaintiff 
the original manuscript of the said play, 
which manuscript has ever since been, and is 
now, in the possession of the paintiff. 

11. That at the time of the purchase of the 
said play by the plaintiff from the said Stet- 
son, there was delivered to the plaintiff in 
addition to the said original manuscript, a 
bill of sale or transfer of the title of the said 
play and manuscript from the said John Stet- 
son to the plaintiff. 

12. That since June, 1885, the plaintiff has 
been in the continuous, uninterrupted, open 
possession of the said play, and the manu- 
script thereof, and has performed upon the 
stage in the various cities of the United States 
the said play, namely, what is known as the 
Fechter version of ‘Count of Monte Cristo’ 
for no less than 5,000 times, acting the prin- 
cipal character of Edmund Dantes, or the 
Count of Monte Cristo, in the said play, and 
appearing in the various states of the United 
States. 

13. That the plaintiff has become identified 
with the said play because of his continuous 
production of the play since 1885, and has 
made the play famous, and the said play has 
been the principal and almost sole dramatic 
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production in which the plaintiff has appeared 
since 1885. 

14. That the right and title of the plaintiff 
in and to said play has never been questioned 
since he acquired the said play in 1885, and 
royalties have been received by and paid to 
the plaintiff from others who sought and ac- 
quired from him a license to give perform- 
ances thereof, which royalties have continued 
down to and after the commencement of this 
action. 

15. That the plaintiff has enforced, by suits, 
his right and claim against persons who un- 
dertook to give a performance of the said 
play without his consent or license, and the 
Courts have upheld, protected and recognized 
the plaintiff's right and title to the said play 

16. That the plaintiff’s possession of, and 
title to, the said play has been open, notori- 
ous and continuous, without question or dis- 
pute since lie acquired the said play in J une, 
1885.” 

(Findings 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 
15, 16, at fols. 87-94.) 

The learned trial justice, in his opinion, says: 

“This dramatization (referring to the 
Fechter version) is the only one of the novel 
which has been performed with success. The 
Fechter version was kept in manuscript form, 
and has never, at any time, been printed and 
published or dedicated to the public. Fechter 
gave public performances of the drama from 
his version from 1873 to the time of his death 
in 1879. Some of the performances were at 
the Globe Theatre, Boston, which was owned 
by one Cheney. John Stetson succeeded 
Cheney as the proprietor of the Globe Thea- 
tre, and came into possession, from Cheney, 
of the Fechter manuscript. Stetson was in 
possession of the manuscript in 1883 and pro- 
duced the play with great success, the plain- 
tiff herein being the leading actor, and play- 
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ing the part of Edmond Dantes, known in the 
latter part of the play as the Count of Monte 
Cristo. 

In June, 1885, the plaintiff purchased, for 
$2,000.00, from Stetson the Fechter version of 
the play and Stetson delivered to the plaintiff 
the manuscript, which has ever since been in 
the possession of the plaintiff. At the time 
of the purchase of the play, Stetson delivered 
to the plaintiff, with the manuscript, a bill of 
sale or transfer of the title of the play and 
manuscript from Stetson to the plaintiff. 
Ever since 1885 plaintiff has been in the con- 
tinuous, uninterrupted, open possession of the 
play, and the manuscript thereof, and has 
performed upon the stage in the various cities 
of the United States the play known as the 
Fechter version more than 5,000 times, by 
reason of which the plaintiff has become iden- 
tified with the play, and has made it famous, 
the play being the principal and almost the 
only dramatic production in which the plain- 
tiff has appeared since 1885. The right and 
title to the play of the plaintiff has never been 
questioned and royaltieshave been received by 
and paid to the plaintiff from others who have 
sought and acquired from him a license to give 
performances, which royalties have continued 
down to and since the commencement of this 
action. The plaintiff has enforced, by suits, 
his right and claim against persons who un- 
dertook to give a performance of the play 
without his consent or license, and the Courts 
have upheld, protected and recognized his 
right and title to the play which has been a 
great artistic and financial success, and is of 
great value to the plaintiff” (fols. 909-913). 

We find scattered throughout the appellant’s 
brief the statement that there are “two dramatic 
versions of the Dumas novel, ‘Monte Cristo,’ 
both of which were known as the Fechter ver- 
sion” (appellant’s brief, p. 21). Counsel states: 
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“The earlier Fechter version was made in Lon- 
don for the manager of the Adelphi Theatre, 
Benjamin Webster, and a printed copy of that 
version was deposited by Webster in the Lord 
Chamberlain’s Office on October 17, 1868 (fols. 
133, 134; appellant’s brief, page 21). 

These statements are not based on the record, 
and they appear in several parts of the brief 
(see also pages 6, 7, 22, 24 and 25). The fact is 
there was only one Fechter version of “Monte 
Cristo” and that the one owned by the plaintiff. 
It is true that Benjamin Webster did give a per- 
formance in London of “Monte Cristo,” but it 
was a performance of the Fechter version owned 
by the plaintiff. 

Fechter wrote the character of “Noirtier” in 
his version of “Monte Cristo” for Benjamin 
Webster. Noirtier, in the novel, is the father of 
deVillefort, and a paralytic unable to leave bis 
room, and plays a very unimportant part in the 
book. In the Fechter version, Noirtier is the 
half brother of deVillefort, playing a part second 
only to Edmund Dantes, who afterward becomes 
the Count of Monte Cristo, and is found in every 
important scene throughout the play. 

This character of Noirtier was written by 
Charles Fechter because of the unique abilities of 
Benjamin Webster, and in order to have him play 
the part of Noirtier. The record respecting this 
is as follows: 

(Direct Examination of James O’Neil.) 

“Q. Now tell me if you know what princi- 
pal characters that a man named Benjamin 
Webster played in? 

Mr. Burkan : I object as incompetent im- 
material and irrelevant. 

Objection overruled and exception. 

A. Benjamin Webster became famous in 
four different plays. One was Robert Beau- 
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caire, the other was Oliver Twist, in which he 
played Fagin; the other was the Dead Heart, 
in which he played the principal role of 
Village. 

i Q. What was the fourth? A. Then Don 
Caesar de Bazan. He made a great reputa- 
tion in all those parts in London. 

Q. And he played the role of Noirtier in 
the Fechter version, that Fechter wrote of 
the Count of Monte Cristo? A. It ivas ivrit- 
ten for Benjamin Webster. 

Q. You are familiar of course with these 
different characters, of the four plays you 
have mentioned? A. T have played nearly all 
of them myself. 

Q. And of course you are familiar with 
the character of Noirtier in the Count of 
Monte Cristo? A. Very well. 

Q. Does the character of Noirtier in the 
Fechter version embody the characteristics 
ol the four parts that you have mentioned 
in those four plays that Webster played in? 
A. There is a scene representing each one 
of those plays, taken from those plays, put 
into the character of Noirtier in Mr. Charles 
Fechter’s play” (fols. 184-186). 

When Webster played the Fechter version of 
‘Monte Cristo” in London, he deposited a copy 
with the Lord Chamberlain, as required by the 
English statute, under which all plays are cen- 
sored before they can be produced (6 & 7 Vic. 
(-hap., 68). Under this statute the manager of 
the theatre must deposit a copy of the play for 
pui poses of censorship. This filing is compul- 
sor y> an<; l n ° one has a right to make or take or 
even see a copy of the play, other than the Lord 
Chamberlain, or his representative (see deposi- 
tion of Herbert Trendall, Chief Clerk, Lord 
Chamberlain’s Office, fols. 404, 405, 406, 407; see 
also the statute, fols. 17, 719). 

In those days as plaintiff testified, “instead of 
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giving out written parts, they handed each of the 
company the characters and play like that (in- 
dicating) and that size” (fol. 530). 

“Q. But the play was not published gen- 
erally, was it? A. It was printed, but not 
published” (fol. 530). 

The copy which was filed with the Lord Cham- 
berlain (Deft. Ex. 20, fol. 716), if compared by 
the court with the mansuscript play of the plain- 
tiff, in evidence (p. 182, fol. 544) will be found 
to be the same with some slight unsubstantial 
changes (fol. 254). Notwithstanding this record, 
counsel persists in sprinkling throughout his brief 
the statement that there are two Fechter versions 
of this play. 

Fechter was a French actor, who studied Eng- 
lish and came to this country recommended 
by Charles Dickens as one of the greatest actors 
Dickens had ever seen, especially in romantic 
parts (fol. 183). Arthur Cheney was the pro- 
prietor of the Globe Theatre in Boston, and 
Fechter the stage manager and leading actor at 
the Globe Theatre, where the play “Monte 
Cristo” was produced. John Stetson purchased 
and acquired from Cheney the Globe Theatre, 
and among other plays, “Monte Cristo” (page 
198, Plaintiff’s Exhibit F). 

As early as 1883, the plaintiff played under 
John Stetson’s management in the play “Monte 
Cristo,” at Booth’s Theatre, in New York, and 
the following year at the Globe Theatre, Boston 
(fol. 182). In 1885, Stetson sold the play to 
plaintiff for $2,000 (fols. 187, 188) and delivered 
to him the original manuscript, which has ever 
since been in plaintiff’s possession (fols. 188, 189, 
190, 191, 192 and 193), and also executed a bill 
of sale to him (fols. 194, 202; see also testimony 
of Charles W. Wilder, fols. 325, 327, 329). 
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Since 1883, plaintiff performed the principal 
role in the play for over five thousand times 
(fol. 204), and was obliged to commence suits 
against infringers (fol. 207), but never consented 
to a performance by any person without the 
payment of royalties (fol. 208). The plaintiff 
has been in the open, unquestioned, undisturbed 
possession of the manuscript of the play for over 
thirty years, legally protecting his title against 
every adverse claim during that entire period. 
If we had nothing in the case but the possession 
of the manuscript, and the open claim of owner- 
ship by O’Neil for over thirty years, successfully 
maintained against all infringers and adverse 
claimants, it would be sufficient title as against a. 
pirate who makes no claim of ownership. 

In TAghtfoot v. Davis, 198 N. Y., 261, the court 
said at page 265: 

“We have in our state, however, no 
statute relating to the adverse possession of 
chattels or personal property, nor do I know 
of any in any other state. Nevertheless, it 
seems to be the generally accepted doctrine 
that by adverse possession title to chattels 
may be acquired which will be paramount to 
that of the true owner. Though there are 
no decisions in our courts on the question 
they are numerous in other jurisdictions. 
Brent v. Chapman, 5 Oranch., 358; Layne v. 
Norris, 16 Graft. (Va.), 236; Newby v. 
Blakey, 3 Hen. & Mnn. (Va.), 57; Dagroo v. 
Cooper, 72 Ky. (9 Bush.), 629; Carr v. Bar- 
nett, 21 111. App., 137; Gaillard v. Hudson, 
81 Ga., 738; Connor v. Hawkins, 71 Tex., 
582; Chapin v. Freeland, 142 Mass., 383). 
In Campbell v. Holt (115 U. S., 620) in dis- 
cussing the power of the legislature to revive 
an outlawed debt by repeal of the Statute 
of Limitations, Judge Miller wrote: ‘Pos- 
session has always* been a means of acquir- 
ing title to property. It was the earliest 
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mode recognized by mankind of the appro- 
priation of anything tangible by one person 
to his own use, to the exclusion of others, 
and legislators and publicists have always 
acknowledged its efficacy in confirming or 
creating title. The English and American 
statutes of limitation have in many cases the 
same effect, and, if there is any conflict in 
the decisions upon the subject, the weight of 
authority is in favor of the proposition that, 
where one has had the peaceable, undis- 
turbed, open possession of real or personal 
property, with an assertion of his ownership, 
for the period which, under the law, would 
bar an action for its recovery by the real 
owner, the former has acquired a good title — 
a title superior to that of the latter, whose 
neglect to avail himself of his legal rights 
has lost him his title. This doctrine has 
been repeatedly asserted in this court. 
(Leffingwell v. Warren, 2 Black., 509' ; Crox- 
all v. Shererd, 5 Wall., 268, 289; Dickerson 
v. Colgrove, 100 U. S., 578, 583; Bieknell v. 
Comstock, 113 U. S., 149, 152.)” 

Title in that case was held to be a bar to an 
action for the recovery of the chattel by the real 
owner. Here, a poacher, who makes no claim of 
ownership, attacks the title. 

In Monnot v. Murphy, 207 N. Y., 240 (decided 
in January, 1913), the court said: 

“In Barnes v. Light (116 N. Y., 34, 39), 
this court said: ‘The actual possession and 
improvement of the premises, as owners are 
accustomed to possess and improve their 
estates, without any payment of rent, or 
recognition of title in another, or disavowal 
of title in himself, will in the absence of all 
other evidence, be sufficient to raise a pre- 
sumption of his entry and holding as ab- 
solute owner, and unless rebutted by other 
evidence, will establish the fact of a claim 
of title. Possession, accompanied by the 
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usual acts of ownership, is presumed to be 
adverse until shown to be subservient to the 
title of another.’ 

In the case at bar the judgment under 
which the possession of the premises was 
taken from Husson and delivered to Monnot 
did not tend to show that the subsequent pos- 
session of Husson, accompanied by the acts 
usually attending ownership, was subservient 
to the title of Monnot or another * * * 

The ultimate element in the rise of a title 
through adverse possession is the acqui- 
escense of the real owner in the exercise of 
an obvious adverse or hostile ownership 
through the statutory period. The object of 
the statute defining the acts essential to con- 
stitute an adverse possession is that the real 
owner may, by unequivocal acts of the 
usurper, have notice of the hostile claim and 
be thereby called upon to assert his legal 
title. (Trustees, etc., of Town of East Hamp- 
ton v. Kirk, 84 N. Y., 215). The judgment 
did not create any relation between Husson 
and Monnot or Husson and the premises 
which deprived those statutory acts, as and 
if performed by Husson and his successors, 
of their effectiveness as a notice to the 
holders of the real title that an adverse 
occupation existed. Husson, removed by 
virtue of and under it, was in no different 
standing or situation from that which would 
have been his if he had not possessed or 
claimed the lands prior to the removal. It 
established that Monnot’s title was superior 
to that under which Husson was then claim- 
ing? but did not to any extent bar Husson 
from thereafter at any time claiming title, 
or prevent the entry and occupation there- 
under from being adverse. To constitute 
them adverse the claim of title was not re- 
quired to be valid” (pp. 244, 245). 

In that case, the court went so far as to say 
that an invalid title is as effectual, as a con- 
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stituent of the notice to the rightful owner that 
the occupation under it is in defiance of his title, 
as a valid claim; and that possession with acts 
of ownership, raises a presumption of title. 

Property in a manuscript is not distinguishable 
from any other personal property. It is gov- 
erned by the same rules of transfer and succes- 
sion, and is protected by the same process, and 
has the benefits of all the remedies accorded to 
other property, so far as applicable. 

Palmer v. DeWitt, 47 N. Y., 532; 

Parton v. Prang, 3 Cliff., 550. 

In this case, every one who ever had title to the 
property, from Stetson down, recognized the 
rights of O’Neil. His acts of ownership were 
complete and continuous for over thirty years. 

The best evidence of title to a manuscript play 
is possession of the manuscript. 

Palmer v. DeWitt (supra). 

If Mr. O’Neil had possession of a coat for 
over thirty years, and it were possible to publicly 
wear the coat for that period of time, and there 
was no adverse claim made thereto during that 
period, surely the court would hold that he es- 
tablished his title, in an action for conversion 
against a wrongdoer. 

We were fortuuate in being able to furnish the 
proof we did, because ordinarily, in actions of 
this character, the proof at hand is the pos- 
session and production of the manuscript, which 
throws upon the defendant the burden of estab- 
lishing that the possession was wrongful. 

In this case, we were able to prove the bill of 
sale, showing the purchase; the delivery of the 
maunscript; possession of the manuscript for 
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thirty years ; open, notorious and continuous pos- 
session and giving of performances ; claim of 
ownership during those thirty years by suits 
against infringers, all successfully maintained. 
Not only that, but declarations both under oath 
and not under oath, made by Stetson, while lie 
was in possession of the manuscript, declaring 
the nature of his possession, to wit: absolute 
ownership. As against that, there is not a word 
of proof. 

If more proof were required than we furnished 
in this case, no pirate could ever be prevented 
from performing a play, other than one of very 
recent date. How is it possible to furnish proof, 
going back beyond a period of thirty years? 

If this suit involved real estate, and we were 
suing a trespasser, would not the court be satis- 
fied with evidence of actual possession of the 
land openly, and in hostility to every other title, 
for a period of over twenty years? Indeed, as 
against a trespasser, mere possession would be 
sufficient, no matter how recently the possession 
was acquired. 

“It is a general rule which is supported 
by decisions in nearly every jurisdiction that 
as against a mere tort-feasor, mere actual 
possession of land is alone sufficient to main- 
tain trespass. ” 

38 Cyc., p. 1017. 
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III. 

We shall not waste much time discus- 
sing the point respecting the pictorial 
advertising. 


It is the first time so ridiculous a doctrine was 
advanced in the law of literary property. No 
one would dream of advancing it, unless he was 
driven very hard, for a defence. If the con- 
tention were tenable, no play could be performed, 
without immediately surrendering it to the public 
the moment the important scenes were advertised 
pictorially. 

This would apply to copyrighted as well as to 
manuscript plays, because copyright only protects 
the printing and vending of printed copies of the 
play, and embraces the exclusive right to perform. 
If, then, there should be pictorial advertising of 
the scenes of the play, it would constitute a dedi- 
cation of the play to the public, under counsel’s 
argument, because it was in a form not protected 
by the copyright of the book. 

A dramatic composition is a work in which 
the narrative is told by dialogue or action, and 
the characters go through a series of events, 
which tell a connected story. It may be a panto- 
mime, and the story told in action, but to make 
it a dramatic composition, it must tell a con- 
nected story or a series of events. 

Daly v. Palmer, 6 Blatchford, 256; 

Daly v. Webster, 56 Fed., 483. 

If that dramatic representation is published, 
without statutory protection, the play becomes 
common property. A more advertisement — a 
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mere pictorial inducement or invitation to wit- 
ness a performance — does not tell the story of 
the play as the actors do. It is not the story told 
in action, and it is not the story told in print. 
Therefore, it is not a publication of the story. 

The construction of “a publication,” under 
the Copyright Law, is the same as a publication 
of a manuscript play, and “the publication re- 
ferred to in the statute” is an edition offered to 
the public for sale or circulation. 

Falk v. Engraving Co., 4 C. C. A., 648; 
54 Fed. Rep., 890. 


IV. 

The filing of the play by Webster with 
the Chamberlain in London, for pur- 
poses of censorship, was not a publica- 
tion of the work. 


The statute* made it obligatory on every man- 
ager of a theatre (not owner of the play) to de- 
posit a copy of every play, before a performance 
can be given, for purposes of censorship. No one 
lias a right to make a copy of the play, as testi- 
fied to by the representative of the Lord Cham- 
berlain (fols. 404-405, 406-407) (6 and 7 Viet., 
Chap. 68, fols. 716) : 

“Such a delivery of copies of a literary 
production is not a publication, and could not 
prejudice the owner’s common law rights.” 

Iiartlett v. Crittenden, 4 McLean, 300; 

Press Publishing Co. v. Monroe, 73 
Fed. Rep., 196 at p. 198. 
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Established. 

It would be an astounding 1 proposition if a per- 
son who is compelled, under the law, to submit his 
play to censorship before production, thereby 
loses title to his play. 

In Jewelers’ Mercantile Agency v. Jewelers’ 
Publishing Company, 155 N. Y., 241, referred to 
by counsel, the book of the plaintiff lmd been pub- 
lished and was delivered generally to subscribers 
and anybody could subscribe and get a copy of- 
the book, which the court held constituted pub- 
lication. After publication in that form, the com- 
mon law right was gone. 


V. 

The declarations of John Stetson in 
his lifetime while in possession of the 
play characterizing his possession, are 
competent. 

Beattie v. Gabel, 155 A. D., 786, 794. 


VI. 

The infringement of the plaintiff’s 
play by defendant was not seriously con- 
tested below, after the learned Trial 
Judge had witnessed an exhibition of de- 
fendant’s photo-play, and after the close 
of the cross-examination of the only wit- 
ness called by the defendant (Pribyl) 
on the question of infringement. 

In discussing this question of infringement, 
we do ample justice to the record if we quote 
from the opinion of the court below. The learned 
judge said: 
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“ Defendant resists plaintiff’s claim of title, 
and claims that the motion picture play was 
produced by resort to original sources, al- 
leged to be open to all, namely, the novel and 
the dramatic versions antedating the Fechter 
version, and that in so far as there is any 
similarity between the motion picture play 
and the Fechter version, it is lawful and 
proper in that the similar incidents and char- 
acters are found in the novel and similar 
versions. 

The Court has examined the novel, the 
Dumas dramatization, the Webster (or first 
Fechter version), the French or Lacy ver- 
sions, the Fechter version, and has, by ar- 
rangement with and in the presence of coun- 
sel for both parties, witnessed a representa- 
tion of the defendant’s motion picture play. 
Inextricably interwoven into the photo-play 
are the principal and most striking incidents 
original with the Fechter version and found 
only in the Fechter version of the play. A 
person witnessing a performance of the photo- 
play, and familiar with the Fechter version, 
will readily recognize it and the story as told 
in the Fechter version is told in the photo- 
play in substantially the same order and se- 
quence. Over fifty of the characters omitted 
from the novel by Fechter in preparing his 
version are also omitted in the photo-play. 
Scenes selected from the novel by Fechter 
are used in the photo-play in the same way 
and as used in the Fechter version and the 
scenes omitted in the Fechter version are 
omitted in the photo-play. Words used only 
in the Fechter version and not found in the 
novel are flashed upon the screen in connec- 
tion with the performance of the photo-play 
and are a part of the films used to give the 
exhibition, and said words are used by the 
characters and in connection with incidents or- 
iginated by Fechter in his dramatization, and 
not found in the novel, as used in the Fechter 
version. While there are in the photo-play, 
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and especially in the earlier part, scenes that 
are not found in the Fechter version, prac- 
tically every great dramatic climax, original 
in the Fechter version and not found in the 
novel or in any of the earlier versions, is 
reproduced in the photo-play. It would ex- 
tend this opinion to undue length, to set forth 
in detail an analysis of these striking similar- 
ities. A comparison of the Fechter version 
and the photo-play with one another and 
with the novel and earlier versions leaves no 
doubt that the Fechter version was used for 
the production of the photo-play and that in 
the photo-play the defendant has appropri- 
ated that which gave the Fechter version its 
dramatic value and its success. The learned 
counsel for the defendant has, with industry 
and skill worthy of a hotter cause, prepared 
an elaborate analysis pointing out innumer- 
able instances of scene and incident in the 
photo-play that are to be found in the novel 
and in the earlier versions, and many that are 
not found in the Fechter version. It is of 
course not unnatural that these instances of 
similarity between the photo-play and the 
novel and the other dramatic versions, in- 
cluding F'echter’s, should exist, and prove 
nothing, for Fechter ’s version was dramatized 
from the novel, though changed, rearranged, 
condensed and strengthened as above noted. 
In a case of this sort what attention should 
be focused upon are the striking instances of 
similarity between the photo-play and the 
Fechter version that are found in the novel 
or in the earlier versions” (fols. 914-920). 

(See also cross-examination of Pribyl, 
fol. 485; also fols. 507. 528.) 

The infringing photo-play was prepared for the 
defendant by one of its employees, Colin Campbell 
(fols. 485, 528) who was still in, its employ at the 
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time of the trial, but he was not called by the de- 
fendant, so that he could not be cross-examined as 
to the source from ■ which he took the scenes, char- 
acters and incidents found in the photo-play, nor 
was his testimony taken by commission. 

Referring to the failure to call this witness, the 
learned judge below said : 

“Where, as here, a party charged with 
literary piracy claims to have gone to the 
common source and does not produce the man 
who did the work for him, so that he may be 
cross-examined as to the sources from which 
he took bis work and account for the singular 
coincidences found in the piratical copy and 
complainant’s work, a Court of Equity needs 
little additional proof on the question of pir- 
acy. If characters, incidents, omissions or 
additions are found in the complainant’s 
dramatization, not found in the published book 
or common source, then in the absence of a 
convincing explanation, the Court is justified 
in finding, and invariably does find, that the 
complainant’s work has been infringed 
( French v. Connelly, 1 Week. Dig., 196; Frank 
Shepard Co. v. Taylor Pub. Co., 193 Fed., 
991; White v. Bender, 185 Fed., 921, 925)” 
(fols. 921, 922). 

A dramatization of a published book or novel is 
entitled to the same protection as an original 
work. No one may infringe that dramatization. 

Daly v. Byrne, 43 N. Y. Sup. Ct., 261; 

Drone on Copyright, 596; 

Fleron v. Lackaye, 14 N. Y. Supp., 292. 

This, however, does not prevent another per- 
son making an independent dramatization from 
the common source, without using or resort- 
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t° the complainant’s dramatization. It is 
usual for defendants, in actions of this character, 
o asseit that they went to the original source for 
icii woik, without reading or copying from the 
complainant’s work. Therefore, a test has been 
laid down by the courts in cases of this kind, to 
settle the question of piracy. This test, by ex- 
pciience, has been found to be almost infallible 
ant ^ ' s ^bis: If characters, incidents, omissions 

! editions are found in the complainant’s 

dramatization, not found in the published book 
or common source, then in the absence of a con- 
ncin I) explanation, the court invariably finds 
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rected, this, too, is evidence of mere copy- 
ing.” 

The court called attention to the fact that upon 
a condensed statement of the principles decided 
in that case, the defendant used substantially the 
language found used by the complainant in his 
condensed statement. Id., p. 924. 

In a suit to enjoin the publication by defendant 
of cuts copyrighted by complainant, where it is 
proven that the defendant has copied one or more 
of the copyrighted cuts, a finding that the others, 
as to which no explanation is made, were also 
copied, is supported by the evidence. 

Da Prato Statuary Co. v. Giuliani Sta- 
tuary Co., 189 Fed. Rep., 90. 

It is now in order for us to take up a few only 
of the similarities between the Fechter version 
and the defendant’s performance. We need not 
go into great detail to bring this case within the 
principle of the authorities cited, because of the 
failure of the defendant to call Collin Campbell, 
and the witnessing by the trial judge of the in- 
fringing photo-play, but we cannot refrain from 
showing the glaring piracy apparent from a con- 
sideration of Dumas’ book, the Fechter version 
and defendant’s photo-play. 

The only successful dramatization ever pro- 
duced was the Fechter version (fob 87). 

Dumas’ dramatization consisted of four parts, 
each covering 122 to 144 printed pages, with 20 
acts, 37 tableaux, 221 scenes and 59 characters. 

It took four days to perform, because only one 
part could be performed a night. Of course, that 
was impossible, and the play was only produced 
a very few nights. 
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French’s Acting Edition (which was formerly 
known as Lacey’s, hereafter referred to as the 
Lacey version) consisted of five acts, 17 scenes, 

26 characters, and closely follows the novel (see 
Deft’s Exhibit 5, fol. 623). 

Lacey’s version has not been produced for 
many years, being too long and cumbersome and 
requiring too many changes and scenes. 

The Fechter version does not follow the book, 
except down to the time of the escape of Dantes 
from the Chateau d’lf. 

First as to the characters : 

Fechter ’s version has 14 important characters 
(see manuscript). 

Lacey’s version has 9 more characters (Deft’s 
Exhibit 5, fol. 623). 

Dumas’ novel has more than 70 characters; 
Dumas’ adaptation has 59 characters. 

In the Fechter version, while the names of the 
characters are largely retained, the purposes for 
which they are introduced and their actions and 
conduct are materially changed. 

At every climax Fechter differs from the novel 
and the other versions. 

What must be conclusive, under the authorities 
respecting the test of infringement, is that every 
change that Fechter made in his version and 
every mark of differentiation between it and 
that of the Dumas or Lacey version, is found in 
the motion picture exhibition. 

We will take a dozen instances at random, 
which will be sufficient to emphasize our argu- 
ment. 

(1) In the book the character Noirtier is the 
father of Villefort, and appears only in one scene, 
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before Dantes’ escape from prison. After that 
he is only seen as an old paralytic man. 

Fechter makes Noirtier a young man, the half- 
brother of Villefort, a little older than Villefort, 
and has him appear in practically every scene, 
making his character only a little less important 
than that of Edmond Dantes himself, the principal 
character, who subsequently becomes the Count 
of Monte Cristo. 

The pictures do precisely the same thing. 

(2) In the book Mercedes marries Fernand 
within a year or so after Dantes’ imprisonment, 
and Albert is their son. 

Fechter changes this and makes Albert the son 
of Mercedes and Dantes — not Mercedes and Fer- 
nand. 

The pictures do exactly the same thing. 

(3) In the book Caderousse is a tailor by trade; 
afterward he keeps the Inn of the Pont du Card; 
he is a murderer and thief, and an escaped galley 
slave. He is murdered by Cavalcante, the illegiti- 
mate son of Villefort and Madame Danglars. 

Fechter changes the character so as to have 
him a tavern keeper, an honest man and a friend 
of Dantes. 

The same is shown in the pictures. 

(4) In the book Caderousse is an accomplice 
of LaCarconte in murdering the peddler Joannes 
(see novel, Plaintiff’s Exhibit I)., p. 198 of 
record). 

Fechter has him endeavoring to prevent the 
murder. 
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The pictures follow Fechter. 

(5) In the book Fernand commits suicide at 
his home. This occurs about the middle of the 
story. 

Fechter has him commit suicide in the woods 
at Vincennes at the end of the play. So it is in 
the pictures. 

(G) In the book Danglars robs his depositors, 
Hees to Rome and is captured by bandits at 
Dantes’ instigation. They starve him until he 
gives up the stolen money, when he is released 
(see novel). 

Fechter makes it dramatic by having him killed 
in a duel with Monte Cristo. So it appears in 
the pictures. 

(7) Fechter has Noirtier appear throughout 
the play and act as the second of Dantes in his 
duel in the last net, when Monte Cristo kills 
Danglars. 

This appears nowhere in the book. The pic- 
tures follow the Fechter version. 

Tn all these incidents Dumas’ adaption and 
Lacey ’3 version follow the novel. 

(8) Fechter wrote a scene of the imprisonment 
of Dantes in the Chateau d’lf, in which Villefort 
visits the prison, and Dantes hears the conversa- 
tion between Villefort and the Governor of the 
prison. 

There is no scene or incident in the book or 
French’s adaptation or Dumas’ dramatization 
such as Fechter creates. 

The novel does describe the visit of an inspector, 
whose voice is overheard by Dantes, while in 
prison. 
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The plaintiff’s play and the defendant’s ph' tu |® 
substitute Villefort for the inspector, nnt ^ ^ 
order to give effect to this dramatic ineit en > 
an announcement is thrown on the screen exhi £ 
tion of the photo-play, that Dantes recognizes ^ 
lefort’s voice. Anyone familiar with the nove 
appreciate the dramatic importance of this sU 
stitution of characters. 

(9) In the same scene of the play Abbe Fa 1 ^ 
tells Dante how to escape. He explains to 1 
that in the event of death the body is sewn m 
sack and thrown into the sea; Dante can take t 
Abbe’s place in the sack and the Abbe 
Dante a knife so that lie can use it to rip open 
bag- after he is thrown into the water. 

This incident of the Abbe telling Fan 
how to escape is not found in the book or m aI ! 
version or adaptation other than in Fechter > 
and is found in the picture. he 

In the book there is an incident of the 
handing Dantes a number of things, including 
knife, ink and pens which the Abbe made wm 
U1 P r is°n. This takes place in the ° 
Jhst after Dantes comes into the Abbe’s cel w 
ie first time, and years before the death of ' 
x . , e anf l Dantes’ escape. In the play, th e 1 
cident of handing Dantes the knife, in order 
n P open the bag in which his body is sewn, ^ a i . 
Place as the Abbe is dying, just before DantO 
escape, 

Strange, is it not, if Fechter version was no 
, that this same substitution shoal • 

f und m the pictures, and that the knife inchj en 
.! i au ' < ’ as found in the book, but at the t 1 ’ 
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adaptation, Dantes, when he finds the treasure on 
the Island of Monte Cristo, says : “Faria spoke 
the truth, the treasure of the Spada is mine ! The 
World is Mine! 

Nowhere are these words “The World is Mine”! 
used as dramatically as by Fechter just as 
antes draws himself out of the sea and climbs the 
10C{ to safety and freedom; nowhere, excepting 
n t ic play and in the picture, is that incident 
thus portrayed. 

n ^+ US< -^ aS paid a sen tence in a scene when 

f ai ti CS l* ° n ^ 1G ^ s ^ an< ^ Monte Cristo, looking 
or the hidden treasure, the incident becomes tame 
and loses force. 

f. ,f ^ lad no ^hing else in the case but this one 
m absence of any explanation, the 
^ ° u i si0n i w °uld be irresistible that the play was 
for^tl ^ ^ le Pr0ducti0n ffWen by Campbell be- 
• 6 8peed camera, from the Fechter ver- 

son of Monte Cristo. 
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this scene, nor does Villefort commit suicide at 
the Inn, but the act is played) precisely this way in 
the picture, and that there may be no question 
about it, there is thrown on the screen, by the de- 
fendant, the following: “Learning of Villefort’s 
treachery, attempts to escape under the disguise 
of a Jewish peddler.” Noirtier, so disguised, 
makes this attempt in the pictures. 

Defendant contended below that Noirtier is not 
shown in disguise in the pictures, but only by 
means of a separate announcement, as above 
stated, by words thrown upon the screen. 

This is sufficient for us, for it matters not hoiv 
the audience is told the story, but the fact is that 
the pictures show Noirtier in a room taking off his 
disguise as a peddler, and he also appears at the 
head of the stairs, after killing LaCarconte, with- 
out any disguise. 

(15) Fechter has Caderousse interfere with Vil- 
lefort who is inducing LeCarconte to kill Noir- 
tier, and Villefort to silence Caderousse picks up 
a bottle from the table and bits him over the 
head, knocking him senseless. This does not ap- 
pear in any other version or adaptation. The 
pictures borrow from. Fechter. 

(16) The entire Fourth Act of the play was', 
literally taken by the SeUg Company. Here the 
scene is laid in the house of Fernand in Paris, and 
Fechter staged it so as to show conservatories 
opening off on each side of the salon. Fernand 
is giving a ball to which Dantes, who is now known 
as the Count of Monte Cristo, has been invited. 
When lie enters Mercedes recognizes his voice. 
Tie talks to Danglars about a letter of credit 
upon bis house, and shows Danglars this letter, 
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who, after reading it, says it is impossible, be.- 
cause it gives unlimited credit. Noirtier, who was 
then the Editor of the “Imperial,” speaks of the 
Princess whom Dantes has in bis household, and 
Dantes tells the story of how a French officer be- 
trayed her father, stole bis fortune and sold his 
daughter into slavery. Mercedes takes Dantes 
into the conservatory and offers him grapes, which 
he refuses. He tells her how he will strike Fernand, 
not by ruining his fortune or degrading him in the 
army, but through Ids son. Danglars, Fernand 
and Albert see the newspaper which tells the 
story of Fernand’s treachery; it is discovered that 
the paper has been sent to Edmond Dantes and he 
is charged with its publication. Albert challenges 
Edmond, Mercedes entering at that moment tells 
Edmond that lie must not kill Albert because he 
is his son. 

All these scenes are followed to the letter in the 
pictures. They do not appear in the same order 
or in the same connection in the novel or in 
Lacey’s adaptation. The only difference between, 
the pictures and the play is that the girl Haydee 
appears in the pictures and is represented as de- 
nouncing Fernand, and does not appear in 
the play, but Fechter ’s ideas and arrangement of 
scene, incidents, characters and staging are fol- 
lowed in the pictures. 

(17) The last act of the play is a creation of 
the mind of Fechter. While it is true the char- 
acters are in the book, this must be the case in 
every dramatization from a novel. 

The closing incidents in the Fechter version 
lead up to an apology on the duelling ground by 
Albert to Monte Cristo, the suicide of Fernand in 
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the woods, in the hut of a woodcutter, the duel be- 
tween Monte Oristo and Danglars with Noirtier, 
Mercedes and Albert present at the duel; all orig- 
inal with Feehter. 

In the book Fernand kills himself in his house; 
Dantes fights no duel with Danglars. 

In Lacey’s version Dantes fights with Fernand. 

But the pictures religiously and closely follow 
the Feehter version. In the pictures the duel is 
fought between Monte Oristo and Danglars. Al- 
bert otters the apology on the duelling ground and 
Fernand commits suicide in the woods. Where 
could all this have been taken from by Campbell, 
who prepared the infringing pictures, if not from 
the Feehter version? 

We have taken these incidents only as a pos- 
sible explanation why Collin Campbell was not 
produced by the defendant for cross-examination 
as to the source from which he took these and 
other characters, scenes and incidents. 

(18) What is equally significant are the scenes 
and characters found in the booh and not used by 
h echter in his version, and most significantly 
omitted from the photo-play. 

In the novel, there are innumerable incidents 
of a very forceful dramatic character; the novel 
covering about 1200 pages. Feehter necessarily 
had to omit most of these incidents, in order to 
hi ing the play within the limits of an evening s 
performance. He could only select some, and 
then wiite his dramatization around those chai- 
acters and incidents which he thus selected. 

Everyone of the incidents, scenes and dramatic 
situations omitted by Feehter are omitted in the- 
photo-play. 
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The only witness the defendant called on the 
question of infringement was Pribyl, who could 
not, on cross-examination, account for these co- 
incidences found in the Feehter version and in 
the photo-play, or explain why the omissions of 
characters and incidents from the play are absent 
from the photo-play. 

The court stopped the further cross-examina- 
tion of the witness (fol. 524), after the witness 
had stated that lie was not present when the pic- 
ture was taken in California (fol. 485) ; that he did 
not know what scenario had been used in taking 
the picture (fol. 485) ; that he had read the novel 
of “The Count of Monte Oristo” some years ago 
(fol. 519) ; that he would have to refresh his mem- 
ory before he could answer questions respecting 
incidents claimed to be original with Feehter (fol. 
51.6) ; and that lie had never read the Lacey ver- 
sion through (fol. 520). He could not answer any 
question respecting incidents, found only in the 
Feehter version and the photo-play and not found 
in the book (fols. 521, 522, 523, 524). 


VII 

On tlie question of infringement, the 
learned judge below, after examin- 
ing the novel, the Lacey version 
and the plaintiff’s Feehter version, wit- 
ness an exhibition of the infringing 
photo-play, in the presence of coun- 
sel for both sides (fols. 293, 294, 

915, 916), and his conclusion was 

that “inextricably interwoven into the 
photo-play are the principal and most 
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striking incidents original with th© 
Fechter version of the play. A person 
witnessing a performance of the photo- 
play, and familiar with the Fechter ver- 
sion, will readily recognize it and th© 
story as told in the Fechter version is 
told in the photo-play in substantially 
the same order and sequence” (fol. 916 )* 
This must be persuasive, if not concln- 
sive, here. 


lliis court, in order to be placed in the same 
position as the learned! trial judge, on the ques- 
/ft ,°f. mf ? in ^ ement , should witness an exhibition 
\ ie inhinging picture, after an examination ot 
c novel and the Fechter version. 


VIII. 

. i^^Saient appealed from should 

»e affirmed, with costs. 


Respectfully submitted, 


1 >ITT 

lh\VlD GeBBER, 


enhoefer, Gerber & James, 
Attorneys for Respondent. 


Of Counsel. 


_ IOirST department. 

Appellate Division-!' ih>* 


James O’Neill, 

I'liiintiff-Respondpnt, 

against 

(iBNEKAL FlI.M <-»M-ANV, 

Dofendant-AjHiellent. 
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BRIEF* 


t this Court on the 
The decision o temporary 

mer appeal mentioned 

unction order **£ brief, was 
paste 1 knowing “emo- 

jompanied by 

idum : _ 


Um: , , „prw»i"S » n opln ' 

“Per I’uriam: " p , ain tiff to "»' ,r 

n as to the right ot ^ gating the 
l the trial, we ^ thP situation as 

junction in °rdei 887). 

until tlio trial ( '•>■ 

. , how » that the Cl”'*- 
record on that ^ m^r*.*-* 

’i-^rScdionofthopW'^ 


knowledge of the fact that plaintiff had made a 
motion picture version of his play and that the 
same had been copyrighted under his authority be- 
l'\<‘en the time of the commencement of this action 
and th(> submission of the motion. That fact had 
been concealed by the plaintiff. 

Ihe motion was finally submitted alnnit Decem- 
ber 20th, 1912. 

At that time both the plaintiff and his attorneys 
had full knowledge of the fact that the motion pic- 
ture version of the play made by plaintiff's own 
pci forming company, had bean copyrighted. 

1 lie papers submitted to the Court included the 
\eiified complaint and plaintiff’s affidavit in which 
tl.e plaintiff stated that his play had never been 
( °P.' righted. 1 hat statement was never corrected, 
although affidavits were submitted by plaintiff 
<ifl(T tho duto of tho copyright. 

I Ik* application for copyright registration was 
prepared and sent to the Copyright Office by tin* 
plaintiff’s attorneys. It is dated December 14th, 

l.flj, and claims copyright from December 10th, 
1912, which is given as tin* date of publication, 
hdwin S. Porter is named as one of tin* authors 
of this version (page 201 j. 

On the day when this application was dated, viz. : 
December 14th, 1912, the plaintiff and Edwin S. 

I orter swore to affidavits to he submitted to tin* 
Court on the pending motion before Mr. John B. 
Knox, a commissioner of deeds, connected with the 
office of plaintiff's attorneys. 

Ihe application for copyright registration was 
leeched in the ( opyright Office on December Kith 
1912 ( page 292 j. 

An affidavit,, verified December 21st, 1912, was 
submitted to the ( ourfc by the plaintiff’. 

Hut the copyrighting of said motion picture was 
not revealed. 
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2. The statements as to the origin 
of the plaintiff's version, on pages 2 
and 3 of respondent's brief, are incor- 
rect and misleading*. 

It is not true that the work of preparing a 
dramatization of Dumas’ novel in the form of 
plaintiff’s play was done by Fechter and Leclercq 
for Cheney in Boston. 

The evidence shows that all that work was done 
in preparing the so-called Webster version which 
was produced in London in the year 1X98, and 
which was deposited in the Lord ('hamherlaih’s 
Office by Benjamin Webster. 

The facts as to this version are established by 
the defendant's proposed findings, marked XVI, 
XVII, XVIII and XXI, which wore found by the 
Court (fols. 133-137). 


3. On page 5 of his brief, respondent 
charges that the defendant has been 
driven to make a purely technical de- 
fense because, through a new defini- 
tion of the law respecting* the use of 
plays in motion pictures, the defend- 
ant has been stripped of its sole de- 
fense on the merits. But the point is 
the product of a too fertile imagina- 
tion. The case of Edison vs. Lubin, 
122 F., 241, and Am. Mutoscope Co. vs. 
Edison, 137 F., 262, did not hold that 
motion picture exhibitions are not 
violative of the dramatic rights in a 
play. 

The decision in Harper vs. Kaleni, 222 U. S., no, 
was rendered in 1911, and affirmed a decision of 
the (’ircuit Court, of Appeals for the Second Cir- 
cuit rendered in 1909. 
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The Pictures distributed by defendant were not 
niadi until 1912. As the law was then well settled, 
i<. mo.e logical inference is that the defendant 
istlibuted these pictures because it was convinced 
•at tin y did not infringe any exclusive literan 
property rights. 

4. In arg-uing- ag-ainst appellant’s 
contention that this Court has lost 
jurisdiction by reason of the copy- 
righting- of plaintiff’s own motion 
picture version of his play, respond- 
ent makes a number of incorrect 

statements as to the facts. 

On page , of respondent’s brief it is said that 
ti •' . ( f C 11 ^ a . n V S ^ lns hastily scattered to a 11- 

x. ^ 1 * <lu injunction. The stipulation of the l ,aI " 
es and a finding at folio 104 are cited in support 
f.^T^ tClncnt ^ l< “ stipulation shows the 

/ , o be that the distribution of defendant’s film® 
x 1 * a( ( during a period of three months, be- 
mi. ( .! :o,,, ‘ r 1 4tli, 1912, and January 13th, 101^- 
• ,u< in K ut folio 104 does not refer to the 
It °; 01 ^ las tiness of the distribution. 

A!, , S at( '^ 0,1 P a tfe 7 that the motion picture 
P umtiffs li(-ensee was only completed about 
tion U10nt KS af(or t* 10 eommencement of the ae* 

Jho finding* found by the Court establish the 
dbon/V- t U ' fllm Avas completed and offered tor 
T ‘ ° n 1, 1912 ( fob 128). 

]<)].> " ns 00111 nienced on November I8tb» 

film nf J* 1 stat< ' ni(i nt that the motion picture 
until - ft !\? laintiff ’ S "’as not exhibited 

tion ti l< ^‘anting of the temporary injuin* 

° testimony of the plaintiff at folio 228 is 
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cited. But that testimony was shown to be heai- 
say (fol. 231). 8 0 f his brief that 

The respondent says at I ‘ » 

PH vers could not sue because 

“the Famous llaya ^ ^ after the m- 

the defendant du ^ thjs ca80 , and the 

junction was « sU< * exhi bition of its l>h" 
Famous Flayers e ave g0 t]iat the cou- 
ture until after th< m ,) 1 n0 om > } ia .s any 

tention of the ^^irtion.” 
remedy and no • , rr or The 

Every link in this argo^“ ^ * ““in ‘a Federal 
right of the Famous ■ ( the injunction 

Court was in no way afftc 0 7 ac ts 

'-in. 

after tin 4 granting 

hi hi tion of their own 1 _. . s . Company to 

The right of aequired them 

enforce its rights a , 

and when they were viola • lailltiff . s plav 

The motion ls \, 1912 (Find* 

were acquired ' (l( .f 0 „dant, fofe- l2y ’ lJ0) ' 

ing VIII, proposed b) n0 t protected by 

As long as these 0(1 in the State 

• bf ihi'V COUHl W 
copyright, tmy 

C< X these rights 

the Famous rhiyere’ X'nsenients committed all.' 

oral Fourt as to all infin'o 

the copyright was seenred s „ (ter that 

The defendant du*'*'^, exclns.ve 

date, and if these ■" „ t ot ,he Famous 

rights, they infringe th< 

Flayers’ (’ompany. uS players dates i rmn 

The copyright, of 1( ' waS offered <> - 

i i i i U when n> s n .wroinpnnieu 

November 1, !•>'-» v done> it was a<<omi 
i it . when that was aom, 

Tliis fact is <• 
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Defendant’s Exhibit 1. 


“30 Famous 
Features 
a Year!" 

JAMES O'NIUT 

In His Famous Version of Dumas' Masteroiece, 

“The 
Count of 
Monte 
Cristo” 

The Dramatic Triumph of Three Decades 


“30 Famous 
Features 
a Year!” 


DANIEL FROHMAN 


Presents 


THE EMINENT 
ROMANTIC ACTOR 


IN FIVE REELS. 


Dumas Guiding Character, as Portrayed by Its 
Greatest Interpreter More Than 5,000 
Times on the Stage. 

RELEASED NOVEMBER 1st 


or infringements will P rot ected by copyright, and any violations 

Exhibitors can obtain h™iJf 0SeC f Uted . t0 the fullest extent of the law. 
future releases on the Production, as well as past and 

t.«m the 


“30 Famous 
Features 


a Year!” 


FAMOUS PLAYERS 


FILM CO. 


Executive Offices, Times Bldg., N Y. 


ADOLPH ZUKOR, 
President. 


“30 Famous 
Features 


n Vf»or I 


»» 


The resitondent further states on page 8 of his 
brief that it is not claimed that the plaintiff did 
any act which ousts this Court of jurisdiction. 

The evidence and the findings show that the 
plaintiff caused the Famous Players’ Company to 
make the picture version of his play and that he 
authorized them to publish and copyright it. 

Finding VI II, proposed by defendant, finds that 
plaintiff contracted with the Famous Players’ 
Company for a motion picture reproduction of his 
play (fol. 126). 

Finding IX finds that the plaintiff, for the pur- 
pose of making such reproduction, engaged a com- 
pany of performers and gave performances of his 
play; that the plaintiff caused to he given, through 
said Famous Players’ Company motion picture ex- 
hibitions of the performances given by him of his 
play (folios 126, 127). 

Finding X finds that for the purpose of having 
said picture film made plaintiff delivered his play 
to the stage director of said Famous Players’ Com- 
pany, and that he assisted in the making of said 
film (fol. 128). 

Finding XII finds that said motion picture ver- 
sion of plaintiff’s play was copyrighted with plain- 
tiff’s consent (fol. 12!)). 

Publication with the consent or license of the 
author has the same effect as publication by the 
author. 

The respondent further argues on pages 8 and 
!) of his brief that the copyrighting of the motion 
picture version of the play made by plaintiff’s 
licensee does not affect his common law rights, be- 
cause that photoplay embodies only some portion 
of the play. 

The fact as to what that photoplay represents 
is settled by the finding found at defendant’s re- 
quest, marked XII, which is as follows: 
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“XU. That with the consent of the plaintiff 
the said Famous Players’ .Motion Picture 
Company secured copyright in said film by 
publishing copies of said film adapted to re- 
produce in motion pictures said play, Plain- 
tiffs Exhibit A, on the 10th day of December, 
1912. 

Found. C. J. S.” (Fol. 129.) 

The above finding was not excepted to and is 
not subject to review. The defendant has a right 
to rely on it in support of its appeal. 

The Court had before it a description of this 
motion picture version which was filed with the 
application for copyright registration. This de- 
scription was admitted in evidence as Defendant's 
Exhibit 1, and is printed on pages 203-207 of the 
record. It contains all the features of the plain- 
tiff’s play that are of any importance. 

The respondent claims support for his conten- 
tion from the case of Aaronson vs. Finkelstein, 2* 
F., 75. Put the decision in that case was based 
solely upon the plaintiff’s right to the use of the 
title of an operetta. Incidentally the Court holds 
that the publication of tin* songs gave to the public 
whatever was published fid., page 77). 

Similarly, it was held in the lolanthe case, 15 
Fed., 439, 442: 

“Hut it is a proposition now so well settled 
as to be almost axiomatic, that except so far 
as preserved to him by statute, when the com- 
poser of any work, literary, musical or dram- 
atic, has authorized its publication in print, 
his control over so much as he has so pub- 
lished, and of flu* use which others may make 
of it, is at an end.’’ 
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As to the ease of Photo Drama Co. vs. Social 
Uplift Co., 220 F., 448, cited in respondent's brief, 
it lias been shown in appellant's main brief (on 
pages 16 and 17) that the case rejects the proposi- 
tion that any common law rights may be preserved 
in a play after a motion picture version of it has 
been copyrighted. The United States District 
Judge had expressed the opinion that common law 
rights in the play might co-exist with copyright in 
the photoplay and that as a result the owner of 
the copyrighted photoplay might get an injunction 
against the owner of the unpublished play lor 
violation of the copyrighted photoplay, while the 
owner of the unpublished play might enjoin the 
violation of his common law rights. The Court of 
Appeals disagreed with this view of the District 
Judge (220 1<\, at page 450). 

On pages 1.0 and 11 of his brief respondent re- 
turns to the argument as to tin' right of the Famous 
Players’ Company to maintain a copyright action. 
It is now claimed that no infringement could be 
shown, because the film was not deposited in the 
Copyright Office until December 18th, 1012, hence 
the defendant could not have copied the film. 

I tut the action would lie on the ground not that 
the photographs of the Famous Players Company 
were duplicated, hut on the ground that the dram- 
atic* ideas, situations, incidents, characters, scenery 
and other features of the photo-drama were ap- 
propriated. 

Such an action could have been maintained as 
soon as the film was copyrighted by publication. 
And publication took place on November 1, 1912. 
Section 9 of the Copyright Act provides; 

“That any person entitled thereto by this 
act may secure copyright for his work by pub- 
lication thereof with the notice of copyright 
required by this act.” 
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to <m a !' tion ifc woul(1 be no defense 

plaintiff had been ,H ' ou » ht ^ th( 

1 tnis Uourt. 

Day & iir^ Ca f 6 ° f T ' B - IIarnm & Francis, 
United Stated 7 ^ decidwl Dw ‘ U > m *> thc 
Second Circuit hebi7 *° Urt ° f Appeals for the 

to enforce an • tbat whpre the plaintiff seeks 
rCG a c opyn ff ht owned by him, 


;;tl>e q-.e-stion * * * fa (me within the e 

eonV,/. • UI1 ' Sd,Ctlwn of the Federal Courts, an 
valid m r* ^ H ° ^tiite Court could pass 
alone T ^ m< ' nt Xt iH for the Federal Conri 

the pJainti/r” n °! ° n I,V Upou the ri « ht "’ hk> 
'vhieh ti as ‘ S( “rts but upon the defens 

1<hth ° dpf ™‘h,nt» interpose to I he suit." 
t he, c<l»SO nf f 1 

I)iegl, 210 N y f ® Pul . an American Coffee Co. vf 

there ’involved 77 T IT in point Th( “ ( l ne,sti<>1 

sustained bv ' whether an action for the low 
illegal divid(m!is T ,,Wi ' ti0n b * V the declaration o 
poration itself , , ln,,intain< ’ d ^ t]w eor 
maintains ti °' . ' * b<> 8 toekholders. Whoevei 
same directors , <ltdl ° n ’ ^e same liability of the 
involved ■mill ° * bo saino eorporation would b< 
covered in an ° m ^ bo * d that any amount re 
again be in,, <l< * u>n *’y the eorporation could not 
*<> such rT d hy thp s tockholders. 
asainst doom , W0nl(1 Patent the defendant 
ers’ Com pan v v >lIity in ( ‘ aso the Famous Play- 
liability claim! i! lld W,( ‘ n P° n its copyright. The 
Ms own ),V fw the violation () f 

claim of the f! ° ,d< * n °t he offset against the 
motion pj ( .+ ln ,nn< ' l ‘ s flayers’ Company under it> s 

I'nture copyright. 
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6 Respondent argues that the 
appends contention on the . ques- 
tion of jurisdiction, if n *“ 

would deprive a large number oi 
plays oi all protection. 

their motion pictmt rigbt» "th U 8 “ / “ in 

f - 

«i!n.ito,« to,. 

lit w rights l.y motion ' ,MI ’ S 

s.ibjeotod to do., Me 1* ■ 

Hut the wrpondmt’. of the 

sequences is exaggerated. right 

The only right that would t.ejo rt the * 

of play-owners to << . lnd w the copyright, 

as part of their common la* - 

_ respondent seeks 

7. On P a f eS c j aim that the first 
to maintain t ich waS written 

Fechter ve *' s ‘°^ ebs ter in 1868, was 
in London * tbe plaintiff . 
also acquired by the p 

t ... Hmt the plaintiff did not 
]}u t the record Hho\\* 

own the Webster ( laiinwl that the plain- 

in the complaint it • . Th(1 c i a im set 

tiff acquired the VV< * bh ‘‘‘ , t ^ e plaintiff acquired 
forth fa. tl» ,nm>o for M" "f 

a dramatization vhnft wer e employed 



years 1S70-1871 ( fols - U U) ' 
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Tho findings and the judgment hold that the 
dramatization made by Fechter and LeClereq was 
the. one acquired by the plaintiff (fols. 73, 8(5). 

Ibe version made by Fechter with the assistance 
of LeClereq was not the Webster version made in 
London. LeClereq was not in London, and had 
nothing whatever to do with the Webster version. 

The respondent claims that the Webster version 


w ) dent ’ (, al with the plaintiff’s play. But the 
plaintiff’s testimony shows the fact to be different. 
The plaintiff testified: 


I he first Fechter version of Monte Crist o 
at the Ad el phi Theatre in London, the curtain 
descended about half past two in the morning- 
Ibis adaptation, however, was not the 
sanie adaptation which he afterwards wrote 
for Mr. Cheney” (f 0 l. 255). 

The Webster version had to be shortened, al- 
i°ugh all the features which the defendant is 
< l.uged with having appropriated are the same in 
both versions. 

ll' ( plaintiff also testifies that he never saw a 
nus( ript, or copy of the Webster version. 

“Q- I ask you whether you ever saw the 
1 8(>8 version of the Count of Monte Cristo? 
A. No, 1 never saw that version; that par- 
ticular copy” (foi. 252). 


8 ; As to «*© claim that plaintiff ac- 
quired exclusive rights by adverse 

possession. ^ 


,° U 1>ag< ‘ respondent illustrates the theory ()f 
; r s( “. session by supposing that plaintiff had 

possession of a coat for 30 yea »L 
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True, and. !“ SSra 

title to that partuu * exclusive possession, 

slon of a.coat to "cce* * wl w „„ld not *»* 

B“‘ «“> own an «"* 4u P liCat<! 

that no one else un 

that coat. t mee t the point made m 

Tho Mpondont n° „ n #( the Cheney 

appellant’s "f hi . t plaintiff also owned 

numuscript does not no* ^ ne ver saw) no 

- £££%? "U *«'* 

q aired the manual 1 

'“'^session ™ 

** WdU8iVe " ,S 

in the contents. 1907 lays down this 

The Copyist Act 

prineipie: distinct from 

"Section 41. Th ° ^^ect copyrighted, 

and the sale oi . n not of itself 

»< ** >““::i;^e. opyri S M-” 

M , ere stated .» nPP'^^S 

The principh (Stephens vs. < - 

...tv at common i<* • 

r r 

tiff's nmnnseript rheney,^ ^ (Wt found . 
exclusive perb • evide nce that 

“XXXVIH. ^^^/cxclusive right to 
Arthur Cheney owr 
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publicly perform said play, Exhibit A” (fol. 
148). 


Under the principle of law above stated no sub- 
sequent possessor of (’honey's manuscript who de- 
rived his rights from (’honey could acquire an ex- 
clusive right that Cheney did not have. 

Here is a break in plaintiff’s title that would 
undoubtedly be fatal to the maintenance of a copy- 
right action by the plaintiff’s assignee. 

9. The respondent’s discussion of 
the publication of certain features of 
the play by the public exhibition and 
distribution of pictorial representa- 
tions of such features does not meet 
appellant’s point. 

Among the similarities between the defendant's 
pictures and plaintiff’s play on which most stress 
is laid, are certain spectacular poses and accom- 
panying exclamations. 

One of these features is a picture described in 
Plaintiff’s Exhibit (', as follows: 

“The world is mine. The scene shows 
Dantes standing on a rock in the middle of the 
sea, his hands outstretched” (pages 193, 194). 

This picture is similar to the principal picture 
on the poster, Defendant’s Exhibit 9. 

The Court found that these posters and prints 
were “published and widely circulated and dis- 
played in show windows, on billboards and other 
public places in various parts of the United States” 
(fol. 123). 

What the defendant did in this and other in- 
stances is to make use of these widely published 
pictures. 


This picture does not represent any dramatic 
action. The dramatic action consisted of the 
escape of Dantes by allowing himself to be thrown 
into the water in a sack, cutting the sack open and 
swimming for an emerging rock. All that is in the 
novel. After Dantes has reached the rock, he rises 
and assumes the pose shown in the defendant’s 
picture and in the published poster. 

The appellant's contention is that by reason of 
the publication of that pose through posters and 
prints, that pose and the words printed with it on 
the posters and prints became public property. 

Respondent’s argument does not meet this con- 
tention. 

10. The respondent argues against 
the appellant’s contention that the 
Webster version has become public 
property by claiming, (1) that no one 
had a right to mahe a copy of the 
plays deposited with the Tord Cham- 
berlain, and (2) that the depositing 
was compulsory and could, therefore, 
not effect a loss of plaintiff’s title to 
the play. 

As to the right to copy the plays deposited with 
the Lord Chamberlain, there is no evidence to show 
that' copyright is forbidden. The statute does not 
prohibit it (fobs. 71(5-71!)). The representative of 
the Lord Chamberlain merely stated that the man- 
uscript could not be removed and used ( fol. 407 ). 

Secondly, the depositing of the play is no more 
compulsory than was the tiling of the plans con- 
sidered in Wright vs. Eisle, 8(5 App. Div., 35(5. It 
was necessary to tile the plans in order to enable 
the architect who was the author to derive any 
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benefit from thorn; without such filing the consent 
<>t the J iuilding Department to the erection of a 
building according to the plans could not be ob- 
tained. Still, it was within the power of the author 
to \\ ithhold the plans from the public records. 

bi the case of a play under the English 
statute, 0 and 7 Viet., 08, the filing was only neces- 
sary to enable the owner of the play to publicly 
produce it and thereby reap a profit from it. D 
he did not care for the profit from the public pro- 
duction, he could withhold the play from the 
records of the Lord Chamberlain. 

The respondent misstates the position of the 
a l , ! ,< ^ ,n 't *n saying that from such filing tin* loss 
of the owner’s title is claimed. 

l iuld the English law the performance which 
\vas made possible by filing the play in the Lord 
lamborlain’s office, secured to the owner a statu- 
ory performing copyright for the term of not less 
ian 12 years (Finding, Cols. 135, 136). 
i 111 ^ ,<> statutory term the owner of the play 

•' n )thing by reason of filing a copy in the l^ord 
< hamherlain’s office. 

. ' ''"‘stion is whether that copy upon tin 1 ex* 

na mu of the statutory performing right has not 
(•come accessible to the public to he used for the 
ll ;ix>se of exercising the right of performing it 

10 ,os l ,on dent has not answered that question. 

auL^ eSP ° ndent s argument on the 
bv th« f ° f infria §’ement is beaded 

infZVemZr Ct Statement “ tIlG 

tested Cw HOt Seri0USl5r °°T 
eat s brief 7‘ ( aere 26 ° f res P ond ‘ 

vervain! f tU1 i' 1 0 ^ ar °d and submitted to the Court 
' ,0,nt(l Ascriptions and comparisons for 
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the purpose of showing tl fea tures of 

>>»«* Muld c,nlm * 

monopoly. „vnmvled« r ed the labor and 

The Trial Court ac. q ” t] dc fensc in the 
devoted to th.s part of tie 

MowU.it I — <* «'“°> >im0n - 

..a fm- the defendant has, 
“The learned com ^ ()f a better 

wit h industry an ' analysis pointmg' 

cause, prepat (Hi «n < _ of sc0U e and met- 

out innumerable n . < ^ to l)C found m 

dent in the photo-pia.) ^ ^ and many 

the noved and in ^e > ^ion” (fol. 

that are not found m the 

919). 

The description of ^. 0 ilel columns 

»ri,.n»l.owjngm« iw ^ ,., )nt<lin(Kl in the 

the sources or ui r 

record on pa*» 2 “' submitted to the Trial 

Other ron,par.»ona J ' < 

Oonrt an parts «' 'Wenda 0 i lel! ed in- 

Itespondent men«on ( , c fcnd«nt’s P«- 

» * — 

— 

arranited. npiintilT’a comiwirinon 1 1 ' ""('IL, 

An in shown by P'-""' 1 , f ,, n , la „f s desmptl«» 

Exhibits C an ' 1 l>) , r .ndant’» comparison (to' 
(Exhibit ®) and "y |1 ' , n " nonnistn of 3 veeln, 

timsand Keel Three the plain; 

If the defendant n l ,apaWe of hem. 



traced m i"> 
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siinilaiitios, the respondent makes general 
- ii 101IS unfounded these assertions are 

app< <11 by examining the pictures in their order. 
(See Dofendant, « Exhibit 25, pages 266-279.) 

Rcel Ow, 30 pictures. 

•mv 0 f le 7 <]U,,S<, 1,1,-tums °nn be shown to infringe 
version* ” Pe that is ori S inal with the plaintiff’s 

dai ™ that the pictures follow 
of the story '' Noirtier at this stage 

oeeim.i, th .° Im ‘ tur . CH introduce Noirtier in a scene 
of DlaiiiHfp* 1 < <>llsl<lova,) l (J time before the opening 
» "'" y - ' »!«>»'» Noirtirr, ,t the 

» •ill,, , In about to leave Mar- 

rim,,, dies * in ll !'''" 1K *' llk ' h |J - 

("avt'iin t i us Pt (, ture Noirtier hands to 

txiptoin sb . t 7; q U ^t° r for Napoleon which the 

This in °i ,V >0f ° re his <Ioat t> entrusts to Dantes. 

UoT a Z iS n0t iu Plaintiffs play. 

ship to Vim' Pli ’ y ° P( ‘ ns with the return of the 

the 1(18 Wh r n meets Dantes for 

which D-uit ° a letter from Napoleon 

nl i!i‘ 'V Va ' S t0 to Noirtier. 

of the storv v m< 1 0(lm ' ln ."' Noirtier at this stage 
sion, but w™ r n<>< ‘ai^’nal with the Fechter ver- 
tion. i n p. u .| l0 ] 11<> " < ^ leom the Dumas dramatiza- 

version Dantes .’mV'’ fioei,p vn of th(> D,nna * 

identity is ( .si‘ I , N<> "' ti(M ‘ meet and the latter’s 

-ihlished by the following dialogue: 

riie Unknown : To Mr 

will finish 1 Sa ' V h ” lf tho 11M >n’8 name and I 

; n ! (1 r " k ”own: To Mr. Noir- 

hdnnind : Tier 

VW : To Mr. N„i rt i,,,. tha fH it.” 
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This is vopMla plaintiff’s play as follows : 

, ,. * • • I have askcl your name. 

“Edmund. to Halve it ami 

Noirtier: It 1S 

begin. T . 

“T* 20 of plaintiff’s 

Noirtier: i UI • 

play. ) 

v„ 7 merely shows Noir- 
rS,r:,,,:a, ti,e arrival of.„e 
tier spoaK |n P LU 

ship- . Numbers 16 and 17, show 

the lm, while the letter 

Noirtier as in ^ V 

of deiiniiciation is written. at the Inn 



tll Tlie t respondent eV, inis that^he^p'et, ires 

the play in repr^nto* - „ his wife 

of the Reserve Inn and „ ut „ on e of the pH- 

‘""'"TI'X of these f, mts. , See testimony of 
tn res show uu» 

Pi-ibyl, fols. 503, 504.) 


K( . e l Tiro, 39 pictures. 


, nf this r( wl shows the experiences 
The first part of • h j s meetings with 

of Dantes while m i P ^g^uting him- 

the Abbe Faria am ^ Reburial sack, 
self for the bodi o < wg the novel and the 
The plaintiff’s pl«> important respect, 

earlier dn»n«ti»it,or . ,n ^ ^ 

The pictures fol 0 ^ . t ()f the plav which 

The one featun by Fe(; hter, is the eir- 

inspection is made hy 

enmstance that a 
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\ lllofort, while in tho novel and the other 

an '“speetor makes the visit. 

But the f«/»+ ^ • 
that 
of 




an r »speetor makes the visit. 

But the fact that such inspection is made and 
i<i it, leads to the disclosure l>v Faria to Dantes 
t le tPeac hery of Villefort, Danglars and Fer- 
nam occurs in tin* common sources as well as i n 
“‘ pay. (Lacy version, Act II, Scene I.) 
rigmality is claimed for the suggestion bv Faria 
r ! saV( * himself by substituting himself 

<)l -ana in the burial sack. Mut that plan was 
10 one actually adopted according to the novel, 
urnisliing of the knife is found in tin' Laey 
(l> affe 35) and the delivery of tin* chart 
'll ung the place where tin* treasure is hidden, 
* r^ Gd <>n pas< * 115 » HO of the novel, where 

th( i h knife is a, *‘> mentioned. 

, mf <, . S, ' eno lowing Dantes climbing on a rock is 
-r 1 With Phdntitf’s version. Nor are the 
“The World Is Mine.” 

. S< " 01, l s are taken from the Dumas drama* 
exclaims'- 101 *' ^ ^ en(1 of 1>art n > Act l ’ DantCS 

lh< tieasure of Spada is mine. The icotld 
is mine.” 

n, worts -“The World is Mine" appear on (In' 
^Defendant-, Kxhibit II. 
there fob" ! U »° lowing Dantes on the rock, 
Dante« l '* I’h'f'H'cs describing the rescue <>f 
ship. s muggiors who take him on board tlieii 

1 hese incidents are not in plaintiff's play. 

U<el Thr <*> 27 pieturcs. 

on th(> juir pictures of this reel show Dantes 

of the treasure 01 ‘' I<>Ut<> <1p isto and the discovery 


21 


These incidents Dantes in Africa 

The next three l 

with Haydee. in plaintiff’s play- 

These incidents aie J J ncidon ts at the Inn 
The pictures ^rdm b ^ ^ sul)gtantial ,y the 
of the Pont du <»uard d ^ earUer versions. 

«»»' '”» n r “ H j ”'i.'«ir.v ,,re H 6 *,. 

The actions of tn .1 ( . ilTU , ,, stance that 

Joannes in the ' ia '? g ‘ j iul> 0 rtant. . 

peddler is Noirtier s ^ . g ^scribed in the 
The shooting oi D‘ < 0 f Act ID and 

,!,■«««»» ' "‘j,: , , 

in the UM-y v, ‘ ra ! 0 " .! v 7 ll.-t.n t in thin "P isodt ' 

in ("" p» star - 

llis SUK‘UU* « ul ‘ 

)K . ri .;n.ii. 0» follow til" ”'" 1 

of Fernand aim 

tire oKlff vorsio ‘ 1S ' , ff i„ „„ important rrsp""t 
lint tlma" ,,irt.m,s dll ^ h , t| , )( ,„ c o Hnyil"" 

from plaint'P” R I'W pvmanil. SI'" 

fa. in"' ;^„„,„ 1 , wl.il" in Pin"! ' ' 

^ ! " ,out M 

anTin™'" '*"■* "»n"pnlins 1’"'""'' f Z 

u<7 t ' naU ; n tXX »iiow» 0,1 HK ' p*”'’ 

The duel sun 






t, "' l "" l 'lv<w which makes the announce- 

Ah fa,- »» th«. picture. .how, there 
,s a < > 1 1 \ Nil, a, ,i between ll( , m , dm !in ,i pant™ 
whm Mm-ed... persuade, , 10t flaht a 

,v, , A Thp romiU , s t|ia[ A|lK , rt „pol„ K - 

"T l"" ™- All that i» contain the novel 

and 111 II Umax voraion. In the novel Mercedes 
pleads for her son's lir ,. (h( , pantos 

‘ ir lie were to kill Albert. This 

appm .. a xaine influence on the dramatic ac- 

‘ . h "' a ! P,n ™‘ "»rd in plain, ir. piny. 

i M 1 ’irtnrex ax a whole, they 

' 1 " Plaintiff’, plav in their jteneral 

rzr n : " c " «» m '«««>■ i...,«».,a,.t de,»ii,. 

the fart tint 'll^ mnblaritics ix natural Irom 

V, Xions tin ha " '»™ treated in many 

rets, on. that are pal, He 


be T rUerfeTa t I1 H P f i r Ied fr0 “ Tdls- 

missed. d the complaint di 


NATHAN HUKKANi 
Of counsel for ApP e ^ allt ' 
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